





THE LAW REPORTER. 


MAY, 1845. 


A LETTER FROM ROME. 


To the Editor of the Law Reporter. — In requesting me to write 
an article for your interesting journal upon the administration of 
justice in the courts of law on this side of the Atlantic, I presume 
you did not desire any disquisition upon the law itself. For such 
a purpose I have neither books of reference nor inclination to use 
them. Iam too happy to have thrown off the harness at home, to 
assume it abroad. Still, professional habit has carried me very 
often to the court house, or, as on the continent it is more com- 
monly called, the “ palace of justice,” and no American lawyer 
‘an visit it without finding that his brethren are generally of the 
aristocracy of genius, nature’s noblemen on the rolls of intellect 
and honor. Wherever the administration of justice is open to the 
public eye there is some security for public liberty and personal 
rights ; and they who are engaged in the discussion of individual 
or public interests of great moment, necessarily become of import- 
ance in the state, whether it be republican or monarchical. In pro- 
portion to this importance is their capacity for good or evil. But 
the first remark which I think occurs to an American lawyer, is 
the different policy adopted in these countries and his own to 
guard against the dangerous influence of the bar. With us the 
door is thrown wide open, and any man may become a lawyer, or 
at least assume to be one, with little talent, less learning, and no 
study ; and hence it is that the American bar is so often disgraced 
by men of smartness without knowledge, and rashness without 
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2 A LETTER FROM ROME. 


integrity. In Europe the progress to the bar is a toilsome and 
fatiguing march, which necessarily limits the number, and increases 
the qualifications of successful adventurers. Distinctions of rank 
unsuited to our social system, give assurance of honorable char- 
acter, and separate the profession proper from its appendages, 
as the regular army is distinguished from the followers of the 
camp. I remember that a leading member of the Massachusetts 
legislature expressed, in debate, his fervent wish, that not only 
a particular oflice, but that the entire legal profession could be 
abolished ; but if this wish cannot be accomplished consistently 
with democratic principles, it is a question whether our policy of 
encouraging them to breed with the fecundity of rattlesnakes, is 
quite as wise as the European system, which provides for a better 
quality with smaller numbers. 

The costume of the English judicatory is quite familiar to you. 
It is settled by long usage, and extends, with proper differences, 
from the lord chancellor to the door-keeper. It is inconvenient 
and outre, and might be well changed for a uniform better suited 
to the taste of the day. Everywhere, on the continent, a peculiar 
dress is worn by the judges and lawyers in court. So also a sol- 
dier, clergyman, and jurisconsult bas his own uniform, designating 
his profession and his rank in it. Indeed, distinctions of this sort 
extend to medical men and students, and to wear them attracts less 
observation than to be in plain dress. Legislators, police men, 
post-boys, coachmen, porters, laequeys and licensed beggars, are 
invariably distinguished by their lace, button, or badge, from which 
it would be as absurd, in their opinion, to depart, as it would in 
ours to see their honors of the supreme judicial court of Massa- 
chusetts in full-bottomed powdered wigs with three tails, and 
scarlet robes to match. 

The French judicial dress is a cap, of which I cannot give you 
an idea without a picture. Its color comports with the rank of the 
wearer. On the bench it is of red or black velvet, more or less 
ornamented with embroidery, and at the bar, of plain black, either 
velvet or cloth ; a plain black gown, white neck-cloth, with band, 
as sometimes worn by our clergymen ; black shirts, silk stockings, 
and shoes with buckles of silver, or its imitation, complete the 
toilet. ‘The judges usually sit with their caps on, or put them upon 
their table in open view; the lawyer addresses them, “ cap in 
hand,” —a phrase, by the way, probably made familiar in our lan- 
guage by some ancient habit of the same sort. ‘The use of an 
appropriate costume I have heard defended by the familiar remark 
that no man will disgrace his cloth ; that in the dress of his order, 
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A LETTER FROM ROME. 3 


he will respect its dignity, and if he wears the garments of a gen- 
tleman he will suit his manners to his rank. But all this is against 
the common rights of a free American. We must dress as we 
please ; lounge where we like; come into court with muddy 
boots; stop in the middle of an argument to take a quid of to- 
bacco ; and spit anywhere that convenience will admit. It is cer- 
tain that practices like these are not tolerated in European palaces 
of justice. Its temples are holy; and the popular sentiment de- 
mands that its ministers should approach the altar not only with 
clean hands, but with a clean shirt. 

Although the common law of England is the foundation of our 
own, and justice, the common object of its administration, is the 
same everywhere, its appearance in the two countries is as differ- 
ent as a catholic cathedral from a presbyterian meeting house. 
We have stripped her of all her pageantry; we have lopped off a 
thousand useless and expensive forms in her march; we have 
denuded her almost to her skin. It may be well if we can con- 
tinue, for the future time as in the past, to preserve her noble spirit 
in the nakedness and poverty which she is compelled to endure. 
As the common flaw is not an inflexible text for each particular 
case, but a set of principles which are, or at least are intended to 


be, “ike perfection of human reason,’ adapted to the aflairs of 


human life ; and in their application are constantly varied by the 
circumstances of the subject to which they are applied, it is not 
surprising that they should be reasoned out by different and equally 
great minds to very different conclusions. ‘The law in this respect 
is chargeable with no greater fault than the gospel. We have long 
been accustomed to use the English Reports as amounting to an 
authority, not indeed in law, but in reason, and thereby almost 
conclusive of the correctness of the decisions they record. Many 
of our own reports are in return studied by the best English law- 
yers, and some of them are received with a very gratifying respect 
by the court. 

The decisions of the supreme court of the United States, during 
the chief justiceship of Marshall, and those of the circuit court 
of the United States for the first circuit, form a valuable part 
of every well-chosen law library in London. ‘The rank, charac- 
ter, and merits of our public men of the judicial department are 
well known, and justice is done to them very fairly. ‘The esti- 
mation in which the professional character of Judge Story is held 
is as magnificent in England as in the United States. Indeed, 
I am inclined to think it is even, if possible, more so, and for 
this reason, that he is considered equally profound in all -the 
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4 A LETTER FROM ROME. 


various branches of judicial science. The law in England, like all 
other employments there, requires and admits a division of labor, 
and no man aims at eminence in more than one branch. But 
Judge Story is equally the wonder and admiration of the profes- 
sion at the chancery bar, the queen’s bench, and the admiralty, 
not only for the profoundness of his researches and the accuracy 
of his principles, but for a power of argumentation which I heard 
at one time called “ HeRcULEAN,” and, at another, * coLossa..” 
It surprised some of the barristers that we had the books in Amer- 
ica which are cited in Judge Story’s works, some of which are 
very rare in England, and they seemed a good deal impressed 
with the legal character which such a library gave to the country. 
But I cannot disguise from you, that their admiration of our law 
and its professors was a good deal diminished by the feebleness of 
its restraints, and more especially that it was unable to reach the 
case of a rich defaulting state, in favor of English creditors. 

Judicial proceedings upon the continent are, as you are aware, 
regulated by the civil code, modified by the Code Napoleon. I 
have not seen its practical operation in Germany or Switzerland, as 
during my tour in those countries, either the courts were closed for 
the summer recess, or my time was devoted to more alluring ob- 
jects. But I saw enough there and in the Lombard Italian domin- 
ions of Austria, to be satisfied that iaw is a very summary con- 
cern, as necessarily it must be where the constable carries a bayo- 
net, and the judge is a corporal, or at most, a major in the army. 

There is no doubt that controversies between individuals in re- 
lation to contracts are decided upon the principles properly appli- 
cable to them, for no one has any interest to pervert them in such 
cases. ‘Tribunals are established for this purpose, and I could not 
learn that the opinion of those interested attributed corruption or 
partiality to the court. Still, as speech is not very free, silence 
might cover a multitude of faults. But questions of this kind are 
not frequent. Where there is little commerce, and few changes of 
property, lawsuits are rare ; and such of our friends, as are grum- 
bling at the lawyers, may easily put down the entire profession, 
by changing our republican institutions for the no-liberty, no-law- 
yer government of Ausiria. 

We are so much accustomed in the United States to security 
against tyrannical acts, unfounded arrests, and the negation of a 
domiciliary police, that we are careless of the sources of our pro- 
tection. We forget to ascribe it to the operation of established 
law, and the fearless vindication of law by its regular advocates. 
We forget the very obvious principle that the liberty of all is the 
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regulated restraint of each; and that there can be no liberty 
for the feeble without a legal control over the mighty. ‘There is 
another principle, too, connected with all enjoyment in social 
life. It is, that men everywhere must behave well. ‘They must 
conduct themselves properly, either by force of their own good 
sense and good will, or be made to do so by the power of the law. 
We assume the theory, that our people are wise enough and honest 
enough to govern themselves. ‘There is no such belief on this 
side the Atlantic, and certainly no good reason to form one. On 
entering the apartments of our respectable consul at Rome, we find 
our national flag suspended in one room, and a noble library in 
the next. ‘he connection is natural and national. Freedom and 
learning must be associated. ‘The stars will not shine through 
dense clouds of ignorance. ‘The school is the proper passage-way 
to the ballot box. It is because such a connection is wanting in 
Europe that law is a shadow, and liberty an empty sound. Vox, 
et preterea nihil. 'The most ardent friend of self-government would 
not put the staff in the hands of the miserable population of these 
countries. 

The constitution of 1830, and the enlightened councils of Louis 
Philippe, have advanced the cause of civil liberty in France, if not 
to the extent that could be wished, yet probably as far as at pres- 
ent it can safely be carried; and her judicial department partakes 
of the improvement of her executive and legislative constitution. 
Anything like an exhibition of its details would extend this article 
beyond the space that could be allowed to it in your “ Reporter ”’ 
for the year. I can give you only a bird’s-eye view of some of its 
features. I premise, however, that a complaint of the law’s delay 
has very little existence in Paris. ‘There are a multitude of courts ; 
these are divided into many chambers or branches ; and a tribunal 
is, it may be said, always ready to hear and decide, when parties 
are, or ought to be ready to come toa trial. ‘The case being heard, 
the decision, as a general rule, follows immediately, and execution 
is equally prompt. This, in my estimation, is the first principle of 
justice. Delay, so long as it lasts, is a denial, and frequently a 
total denial of right. Next to the evil of having no law is that of 
not having courts and judges enough to administer it; and the 
pitiful economy of such meanness is in effect abandoning the duty 
which a state owes to its citizens. There is a proud and somewhat 
of a rebellious spirit at the French bar ; —a species of that liberal- 
ism now prevailing among the educated classes in France, and 
which always begins in excesses that longer enjoyment of liberty 
tempers and restrains. You have undoubtedly seen an account of 
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6 A LETTER FROM ROME. 


its outbreak in a quarrel between the French advocates and the 
presiding judge of one of the upper courts, as reported for the 
newspapers. A compromise, happily eflected, is only a postpone- 
ment of the irritation to a more convenient opportunity. Better 
judges than I can pretend to be, speak highly of the ability, learn- 
ing and impartiality of the French courts. ‘There is a dignity and 
an urbanity united in their manner on the bench, which even a 
stranger can appreciate. But the forms of proceeding so essen- 
tially differ from our own, that very little comparison can be 
made between them. It is most observable in criminal matters. 
The custom is, for the presiding magistrate to question the prison- 
er, Who answers or not, and in such manner as he pleases. The 
jury, when there is one —as in all higher offences there is — have 
all the questions and answers before them, and deal with the whole 
matter pretty much as they please, without any of those arbitrary 
rules which are of such perplexing operation as sometimes to ob- 
struct judicial inquiry under our mode of proceeding. ‘There is 
exceeding latitude in the power of the court under any mode of 
accusation ; so much as to remind me of a pretended case in our 
colonial history, where a man was charged with bigamy and found 
guilty of sleeping in sermon time at church. It seems to be taken 
for granted, that a person may always explain his own conduct, 
either by witnesses, where circumstances show such could be had, 
or by a clear and intelligible statement when the facts are necessa- 
rily in his own knowledge alone. The failure to do this always 
brings down the penalty of the law. The process is, therefore, 
much better adapted to punish guilt than to secure innocence, and 
resembles, in some degree, a citation to show cause why punish- 
ment should not be inflicted, it being taken for granted, that giving 
reasonable suspicion is an actual offence. Under our administra- 
tion, if it were proved that one or other of two men was guilty, 
without the possibility of ascertaining which, both would be ac- 
quitted. In France —I speak as advised — probably both would 
be condemned. 

During the winter of 1843 - 4, several criminals were condemned, 
in Paris, to suffer death. ‘Two only were executed, and both at 
different times by the guillotine. At one of these executions the 
distinguished correspondent of the National Intelligencer, (Mr. 
Walsh) was a witness, and has given a graphic account of the 
scene, together with a decided opinion in favor of the superior hu- 
manity of this mode of destruction over suspension on the gallows. 
I saw neither, but I was present with a large American party in 
the building where this terrible instrument is kept, when the hered- 
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itary executioner gratified our natural, but, as I trust, not unjusti- 
fiable curiosity, by exhibiting the whole process on a man of straw. 
The Paris newspapers took us very severely to task for this indul- 
gence, thanking God no Frenchmen were present ; as if they, who 
had stood unmoved while rivers of blood were shed by its fatal axe, 
had too much tenderness to see it operate upon the lifeless imita- 
tion of a man. It is the present invariable instrument of death 
under sentence of law in Italy as well as France, and in some 
other states of Europe. 
I trust the time may soon arrive when capital punishment may 
be everywhere abolished, but I never wish to see the guillotine 
introduced as an instrument of humanity! In the celerity of its 
work it may have superior eflect, as two minutes scarcely elapse 
from mounting the scaffold to the head being in the basket and the 
body in the cotlin ; a slight evolution completing both movements 
at the same time. But there are other tortures besides corporal 
sufferance to the culprit, and a stream of warm blood spouting in 
presence of a concourse of spectators inflames the fierce passions 
into a more ferocious and savage brutality. ‘The appetite is whet- 
ted for more. 
In the criminal department, the great object of the French po- 
lice is prevention of crime, — prevention of injury by accident or 
otherwise to property or life. In this they are eminently success- 
ful. I come to this opinion, notwithstanding the terrible catalogue 
of crimes which the calendar records, for it seems to me, but for 
such powers of prevention successfully exerted, a population like 
that of Paris could hardly be kept together in the condition of 
social life. In addition to the garrison of Paris, which is on duty 
at all extreme points, there is a city guard of niae or ten thousand 
men who carry military arms, and a countless number unknown 
of subordinate officials, ready at any moment, on the least alarm, 
by day or night. The slightest disregard to their orders is con- 
sidered an * opposition to the public force,’ and punished by the 
civil magistrate. No time is ever lost in making complaint or 
putting it into form. ‘The proces verbal, which is a simple invita- 
tion to the suspected party to attend a magistrate, is all that is re- 
quired, and investigation is immediately had of the facts. As no 
man can carry on any business of any kind, even that of a chiffo- 
nier, without a license, the police are pefectly acquainted with 
every part of the city and every person in it, and are easily in any 
one place in sufficient force for any necessary operation. On the 
day when Moliere’s statue was consecrated, some old women sold 
penny medals without being licensed, and were punished for a vio- 


ws 


bag 








8 A LETTER FROM ROME. 


lation of law, while most of the medals were seized before they were 
even hawked for sale. Examination in the police tribunals is very 
summary, but is said to be satisfactory to the community ; and 
when graver offences are before higher courts, the process of inves- 
tigation much more rapid than with us, and not obstructed by 
any discussions as to the admissibility of evidence, is conducted 
with full liberty to the accused, by himself or counsel, to make all 
competent defence. 

‘The summary mode of proceeding reverses all our notions of 
judicial proof. You remember the difhiculty which existed under 
the retailer’s license law. Jury after jury disagreed, and in many 
eases verdicts were returned in utter contempt of the statute. 
Here the police march into a suspected place, seize men, women, 
and utensils — liquors and glasses, and put the proof on the ac- 
cused to justify themselves from causes of suspicion. The same 
thing occurs in relation to receptacles for stolen goods. When- 
ever a person is suspected of encouraging this most mischievous 


traflic, the police put a sentry at the door and take an inventory of 


all they can find, and it is for the accused to satisfy the magistrate 
when, where, and how he came by the property, <A forcat libre, 
a discharged convict, is always under surveillance. One of this 
class, in elegant apparel, witha diamond in his shirt and some thou- 
sand frances in his pocket, was seized by the police on presumption 
that the property was illegally acquired, on no other evidence than 
the fact of the possession, and although nobody has claimed it, 
and it is wholly unknown whether the party obtained the property 
by fraud, felony, or finding, it is still detained, and will be kept in 
the custody of the court, until the improbable fact is made clear 
to their satisfaction, that it was honestly acquired. I need not re- 
peat, that this procedure is against our ideas of justice, but it is 
certain that the condition of the French people demands all this 
rigor, which is nevertheless often evaded and frustrated by the 
exhaustless ingenuity of crime. 

I have heard no long speeches. It seems to be considered 
that if the defence requires much talking, the man must be guilty. 
The pleaders I have heard adopted a quiet conversation-like style, 
and were very short in their remarks. It is remarked, by intelligent 
foreigners, acquainted with American manners, that everything in 
American legislation or law is addressed to the great tribunal of the 
people, and that the object of all public addresses in the pulpit, the 
forum, or capitol, is to secure the judgment, not of the audience, 
but the people. It strikes an observer abroad, that nothing of that 
kind exists in Europe, and hence that a more condensed, business- 
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like style, a more compact, close and logical argument is the con- 
sequence. A very acute and impartial examiner mentioned to me, 
that he thought he could discern more or less of our national foible 
in some of the State Reports, but nothing of it in what he called 
the “ splendid Sibylliads of Judge Story.” If the maxim be true, 
fas est ab hoste doceri, perhaps it will apply with more force to the 
somewhat severe criticism of a friend. 
One of the most occupied functionaries in the administration of 
the'law is the notary, an oilicer who unites the duties which are 
performed by our magistrate of that name, with those of a justice 
of the peace and many others of a prudential character. In prac- 
tice, he is to the middle classes, judge, lawyer, arbitrator and 
friend. A late popular novel' has drawn a picture of this oflicer in 
the most revolting colors. ‘The likeness may be true in one indi- 
vidual case, but it is, as are all the personages of that novel, over- 
drawn and exaggerated. It is chiefly through the notary that one 
of the chief benefits of the actual administration of justice is de- 
veloped, to wit, its prohibitory or preventive character. Our law 
is almost entirely remedial. It waits in its action for the most part 
until an evil is done, and it remedies the wrong as well as it is able. 
But an ounce of prevention, says Dr. Franklin, is worth a pound 
of cure. The French system, partly by its provisions, and more 
by general sentiment, favored by the sanctions of the law, deals 
largely in prevention ; and the notary’ is a sort of laical confessor, 
by whom its mercies are distributed. 
There is not in the papal states anything that an American can 
consider either a legislative or judicial department. Everything 
centres in a sovereignty, which, by a happy accident, is at this time 
comparatively mild. Crimes abound, convictions follow, and pun- 
ishment is inflicted ; but the process by which it is awarded is known 
only by those who are its sufferers. We see in this city four or five 
hundred convicts, in party-colored garments, engaged in labor on 
the public works. Many of them, for breach of discipline, are 
heavily ironed ; otherwise they are allowed all the indulgence which 
is necessary to obtain from them the greatest quantity of labor. 
They are guarded by detachments of the standing military force, 
which but for this service would have very little duty to perform 
beyond the mere ceremonial of a camp. 
The surveillance of the press is one of the features of the policy 








1 The Mysteries of Paris, by Eugene Sue. 

* While | am writing, a proof arrives of this fact. A lady lately deceased left 
Mr. Dethuin, a notary of Mons, 50,000 francs as a mark of her regard. He re- 
nounced the legacy in favor of her brother. — Paris Moniteur. 
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of continental Europe, which most differs from our own. Here 
nothing can be printed that is not previously approved, and every 
handbill for a lost lap-dog must have the regular government stamp. 
Two little, miserable newspapers, which hardly dare tell when the 
sun sets — a point of time by the way from which the twenty-four 
hours of Roman time are counted, and which is regularly announced 
by a papal bull — serve for the imperial city of the Ceesars. All for- 
eign newspapers, coming by mail, are transmitted to the office of 
the censor, and delivered or not to their address, as his notion of 
their contents directs. ‘The London papers some few days since 
discussed the policy of sending a minister to the papal court, and 
were all seized and detained. Galignani’s Paris Messenger of the 
Sth of January, presumed to contain a republication of the same 
articles, shared a similar fate. The government feels that it rests 
on the ignorance of its subjects; but it is as idle to oppose the 
march of intelligence as the course of the wind. This suppression 
excites curiosity. The papers are smuggled and circulated among 
that class who would be most affected by the doctrines they con- 
tain. Not long since, on the Austrian frontier, the printed papers 
of a New York gentleman were subject to severe examination, be- 
cause, on the outside of some common copy books appeared a 
printed multiplication table, which the examining officers could not 
understand ; and its mysterious appearance excited their appre- 
hension of its being a revolutionary cipher. American newspapers 
are considered the very elements of anarchy and rebellion. The 
postage is excessively high. In fact, they rarely get here in the 
regular way, and the suspicion that one, or a part of one, was en- 
closed in a letter, would confiscate the whole packet. Such is the 
condition of things here on those points which we deem essential 
to happiness. Indeed, when I look round upon the gigantic archi- 
tecture, the vast galleries of sculpture and paintings, the glorious 
libraries, and all that belongs to genius and taste in this quarter of 
the ‘* majestic world,” and recall our own poverty in these par- 
ticulars; so far from any feeling of envy, I remember the fable of 
the lean mastiff in company with the pampered cur, around whose 
neck he discovered the galling marks of a collar, which quite satis- 
fied him with his own poor but free and independent life, in pre- 
ference to all the fettered luxury of his companion. 

It is time to bring to a close this discursive letter, which you 
may probably think is of too light materials to form a chapter in 
your scientific and professional journal. It will, however, serve to 
show the interest which I continue to feel in your labors, and the 
consideration and regard with which I tender you my salutations. 

Rome, Frervary, 1845. 
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Recent American Decisions. 


Supreme Judicial Court, Massachusetts. March Term, 1845, at 
Boston. 


Joun C. GREENE AND oTHERS v. NatuanteL Gopparp. 


An agent is entitled to be indemnified by his principal, for any loss which he may 
suffer, in consequence of a personal liability incurred by him, in pursuance of 
his principal’s instructions. 

But he is not entitled to compensation for the loss of incidental benefits, which 
he might have derived from the use of money detained in consequence of such 
liability. 

Damages from difference of exchange, apportioned upon all bills paid up to the 
time of the last payment, 


Tis was an action of assumpsit, brought by the plaintiffs, who 
were merchants at Canton, in China, trading under the firm of 
Russell & Co., against the defendant, who was a merchant of 
Boston. The most important facts were briefly these, although a 
large amount of details and documentary evidence was put into 
the case. In March, 18386, Goddard purchased of Mr. Hooper, 
the agent in Boston of Timothy Wiggin & Co., bankers in Lon- 
don, two letters of credit, to be used in Canton, one authorizing 
Russell & Co. to draw bills on Wiggin & Co. to the extent of 
£4000 sterling, for the account of Goddard ; and the other author- 
izing Russell & Co. to draw in the same manner for £2000 ; 
which bills the agent agreed should be duly honored by Wiggin 
& Co., if drawn within twelve months from the date of the 
letters. Goddard, at the same time, made an agreement with 
Wiggin & Co., that he would provide funds in London to meet 
the payment of all bills drawn under those ietters of credit. The 
letters of credit were transmitted by Goddard to Russell & Co. at 
Canton, with instructions to purchase for him certain goods with 
the bills, which should be drawn in pursuance of them ; for which 
transactions Russell & Co. were to receive a commission. Russell 
& Co. drew bills accordingly, negotiated them, purchased goods 
with the proceeds, and forwarded the goods to Goddard. The 
bills were duly presented to Wiggin & Co., and accepted by 
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them, but, before they became due, Wiggin & Co. suspended 
payment. Baring, Brothers & Co., who were correspondents of 
Russell & Co., protected the bills for the honor of the drawers, 
and paid them as they became due. ‘They wrote to Russell & 
Co. informing them what they had done. They also wrote to 
John M. Forbes, one of the firm of Russell & Co., who was then 
in Boston, to the same effect. Baring, Brothers & Co. held goods 
belonging to Russell & Co., and on which Russell & Co. were 
entitled to receive advances. Baring, Brothers & Co. wrote to 
Forbes, that they should withhold those advances, to secure them 
for taking up the bills drawn by Russell & Co. Mr. Forbes gave 
notice to Mr. Goddard, before the bills fell due, and the latter said 
that he would provide means to pay them as they matured. But 
he neglected to do so. In the meantime, Forbes procured funds, 
and remitted the same to London, at a premium of twenty-one per 
cent. ; and by that means, and by certain transfers of property, 
on the books of Baring, Brothers and Co., provided for the bills 
which first became due. He gave notice of these transactions to 
Mr. Goddard, and requested a reimbursement. Goddard replied 
that he was .naking arrangements in London to take up all the 
bills, with commissions, interest, and expenses of protest, but said 
nothing in relation to the claim for advanced premium. He after- 
wards made arrangements with Wiggin & Co., in consequence of 
which Wiggin & Co. paid the whole amount of the bills, with the 
interest and expenses, and the usual banker’s commission ; and the 
bills were given up to Wiggin & Co. by Baring, Brothers and Co., 
without any claim made by the latter for the damages sustained by 
Russell & Co. 

Russell & Co. in the present suit claimed of Goddard to be 
indemnified for the advanced premium which they had been 
obliged to pay, in consequence of Goddard’s neglect to provide 
for the bills as they became due, and for the loss which they had 
sustained by the detention of the advances which they were to 
have received from Baring, Brothers & Co. on the goods in the 
hands of the latter. The case was, by consent, withdrawn from 
the jury and submitted to the court, who were to draw such infer- 
ences of fact as a jury would be authorized to do. If the law 
would warrant a recovery by the plaintiffs, and the evidence 
shculd be sufficient as to damages, the case was to be referred to 
an assessor, to ascertain the amount, on such principles as the 
court should direct, and judgment was to be entered for the plain- 
tifls accordingly ; but if otherwise, verdict and judgment were to 
be entered for the defendant. 
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C. P. and B. R. Curtis, for the plaintiffs. 
S. Bartlett, for the defendant. 


Hvussarp, J. As the defendant’s name does not appear on the 
bills of exchange drawn by the plaintiffs upon T. Wiggin & Co., he 
cannot be liable for any damages arising to the plaintiffs, in conse- 
quence of the non-payment of the bills by the acceptors, unless 
upon some agreement existing between him and the plaintiffs. 
The first point is, then, to ascertain the relation which existed 
between the plaintiffs and the defendant, in regard to these trans- 
actions ; whether the plaintifis were merchants acting on their 
own account, or whether they were agents of the defendant, and 
transacting business on his account. ‘The acts of Russell & Co. 
in drawing and negotiating the bills, and purchasing the goods, 
were done in pursuance of the instructions of Goddard, contained 
in his letter to them, which inclosed the letters of credit; and they 
thereby became his agents in those transactions. Nor did their 
agency cease with the purchase of the goods. The bills could not 
have been drawn by Goddard, under the letter of credit, and 
could only be drawn by Russell & Co. They, by drawing them, 
became responsible to those who might hold the bills, in case the 
drawees should fail to accept them, or to pay them at maturity. 
They were not obliged to look alone to Wiggin and Co. to indem- 
nify them against such responsibility, but had also a right to look 
to Goddard, their principal. Where an agent incurs a personal 
liability by his fidelity to his principal, and such liability becomes 
necessary, in consequence of the instructions of the principal, who 
is well acquainted beforehand that such liability must be incurred 
by the agent, the agent is entitled to be indemnified by the princi- 
pal, for any loss which he may suffer therefrom. The surrender 
of the bills by Baring, Brothers & Co. did not amount to a waiver 
of the plaintiffs’ claim for damages, because their claim was not 
founded upon the bills themselves, and upon their production at 
the trial as evidence of their claim ; but upon their relation as 
agents of Goddard in these transactions. Nor is the right of the 
plaintiffs to an indemnity limited to the amount of damages which 
they would have been bound to pay, if the bills had been returned 
to Canton dishonored. They had a right to take the necessary 
precautions to save their credit from suffering a damage from the 
dishonor of their bills. 

The next question is, what damage have the plaintiffs sustained ? 
It appeared, that at the time of the stoppage of Wiggin & Co. 
the plaintifls had a large quantity of bills outstanding, which re- 
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quired protection, besides the bills drawn by them for the defend- 
ant; and that, under an agreement with Baring, Brothers & Co., 
Forbes made remittances, at the same time and afterwards, at the 
high rate of premium then existing between the United States and 
England, without any special appropriation to particular bills. 
The court are of opinion, that the amount of losses arising from 
the high rate of exchange, up to the time when the last payment 
was made by Baring, Brothers & Co. on account of the Goddard 
bills, should be apportioned upon all the bills paid for Russell & 
Co. up to that time ; and that the amount should be ascertained by 
the assessor. Upon the amount thus ascertained, the plaintiffs will 
be entitled to interest. 

In regard to the claim for losses alleged by the plaintiffs to have 
been suffered by them, in consequence of the withholding of advances 
by Baring, Brothers & Co. on the goods consigned, they having 
retained them as security for their reimbursement, the court are of 
opinion that the claim cannot be sustained. They cannot claim 
a compensation for the loss of incidental benefits, which they 
might have derived from the use of their money. They might have 
realized great benefits from the use of it, and on the other hand, 
they might have incurred ruinous losses. 

The cause will be sent to an assessor, in accordance with the 
agreement of the parties, to ascertain the amount of claim for the 
premiums of exchange, on the moneys which the plaintiffs were 
compelled to advance for the defendant, in consequence of his 
neglect to provide for the bills as they came to maturity. 


Francis Fisuer snp oTuHersS, PeriTioNERS, IN THE MATTER OF 
GiLMAN CURRIER AND ANOTHER. 


Where a party has been decreed a bankrupt under the bankrupt law of the United 
States, his discharge has been refused, and he has subsequently acquired prop- 
erty and contracted debts, proceedings under the insolvent law of Massachu- 
setts may, after the repeal of the bankrupt Jaw, be instituted in his case, to 
operate upon such subsequent property and debts. 

Property acquired, and debts contracted, previous to the decree in bankruptcy, 
will not be affected by the proceedings in insolvency. 

But such previous creditors may, if they so elect, prove their debts in insolvency, 
and if so, they render them subject to the discharge, if one should be granted. 


Tuts was a petition for an injunction, by certain creditors of Cur- 
rier, to restrain further proceedings under the insolvent law of 
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Massachusetts. It appeared that Gilman Currier was formerly a 
partner with Hamilton E. Smith, under the firm of Currier & 
Smith. During the time when the bankrupt law was in force, 
proceedings in invitum were commenced in the district court by 
some of their creditors, and Currier & Smith were in conse- 
quence decreed bankrupts on June 17, 1842. On the 14th of March, 
1843, Currier petitioned for his discharge. ‘The creditors opposed 
the discharge, and on the 13th of January, 1844, an entry was 
made on the docket that the petitioner have leave to withdraw his 
petition. Currier afterwards petitioned for the benefit of the in- 
solvent law of Massachusetts, before William Minot, one of the 
masters in chancery for the county of Suffolk. A petition was 
thereupon presented to Suaw, C. J. in vacation, by the creditors, 
to enjoin the proceedings before the master, on the ground that it 
was not competent for the oflicers of this commonwealth to pro- 
ceed to distribute the property of the debtor, and grant him a dis- 
charge, when the court, which had jurisdiction in bankruptey in the 
matter, had taken cognizance of the case, and refused to grant the 
discharge. ‘The question was argued before the chief justice, and 
he, thinking it one of great importance, concluded to bring it be- 
fore the whole court ; especially as the same question had arisen 
in several other cases in this commonwealth. 


William Gray, for the petitioners. 
A. H.. Fiske, in opposition. 


Saw, C. J. It was decided, in Sturgis v. Crowninshield, 
(4 Wheaton’s Rep. 122,) that the state legislature might pass an 
insolvent law, during such time as the power of congress to pass 
laws on the subject of bankruptcy remained unexercised. ‘The 
question now is, whether, in a case where proceedings in bank- 
ruptcy have been commenced, under the act of congress, proceed- 
ings in insolvency may afterwards be instituted. ‘This is a 
question of some difliculty. It is believed that some cases are 
still pending, which were commenced under the bankrupt law of 
1800, repealed in 1803. It has been settled that the decree in 
bankruptcy does not vest in the assignees of the bankrupt, property 
acquired by him subsequent to the decree. He may proceed to 
acquire property, and contract debts, which will not be affected by 
the proceedings in bankruptcy. It has been suggested, that a 
modified commission may issue in insolvency, to affect only such 
subsequent property and debts. But the court are of opinion, 
that there is a course of proceeding which will reconcile the difli- 
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culty. The district court, sitting in bankruptcy, had the power to 
decide whether the bankrupt should be discharged from his debts, 
provable at the time of the decree in bankruptcy. ‘That court has 
decided that the bankrupt was not entitled to his discharge. This 
adjudication is conclusive upon all parties. It is equivalent to a 
decision, that the bankrupt is not entitled to a discharge from those 
debts, under any state insolvent law, as well as under the act of 
congress. ‘Those debts were consequently withdrawn from the 
operation of the insolvent law. A discharge under the insolvent 
law, though it should be granted, would not affect those debts. 
But this exemption was a privilege of the creditors, which they had 
the power to waive, if they should so elect. Those debts may 
be regarded as bearing a character similar to that of fiduciary 
debts in bankruptey. ‘The creditors may, if they choose, present 
those claims and prove them under the proceedings in insolvency, 
and receive a dividend with the other creditors ; but by such pre- 
sentation for proof they will adopt and aflirm the proceedings, and 
render those debts subject to be barred by the discharge in insol- 
vency, in case the debtor should obtain such a discharge. ‘The 
assignment under the proceedings in insolvency can only reach the 
property acquired subsequent to the decree in bankruptey. All 
the previous property of the bankrupt vested in the assignee in 
bankruptcy. No injunction is to be granted in this case. ‘The 
parties may proceed under the insolvent law, with the understand- 
ing that the discharge, if one should be granted, will not bar the 
debts which were provable at the time of the decree in bankruptcy, 
unless the creditors come in and prove their debts before the 
master in chancery. 


Epwin A. Griswo.p, AssicNer, v. Jabez Pratt. 


The bankrupt law of the United States, while it remained in force, suspended the 
operation of the state insolvent law, in regard to all proceedings not com- 


menced before the bankrupt law took effect. 


Tus was an action of trover, brought by the plaintiff, as the as- 
signee of Warven D. Mirrick, under the insolvent law of Massa- 
chusetts. It appeared that Mirrick presented his petition for the 
benefit of the insolvent law on the 3d day of March, 1842, and 
under the proceedings had thereon the plaintiff was appointed his 
assignee. ‘The attachment of the property for which the present 
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suit was brought was made in December, 1841. As the bankrupt 
law was in force at the time the proceedings in insolvency were 
commenced, although no proceedings under the bankrupt law 
were ever instituted in the case of this insolvent, the question was 
raised, whether the bankrupt law de facto suspended the insolvent 
laws of the several states, while it was in operation. 


C. B. Goodrich, for the plaintiff. 
S. F. Plimpton, for the defendant. 


Dewey, J. delivered the opinion of the court, in which he re- 
viewed the authorities upon this point. ‘The only authority against 
the doctrine, that the bankrupt law in effect suspended the state 
insolvent laws, was the case of John Ziegenfuss, (2 Iredell’s N. C. 
Rep.) in which it was held that the proceedings under the state 
law continued in force, in any case where they had been com- 
menced, until a decree of bankruptcy should be passed by the 
district court in the same case; and that there was no c -onflict in 
the jurisdiction of the state and federal courts until such decree. 
The court were of opinion that serious difliculties would arise from 
such a doctrine. It was conceded by the United States courts, that 
when proceedings in insolvency were commenced before the bank- 
rupt law went into operation, they might be concluded in the regu- 
lar manner, and that the bankrupt law did not suspend such pro- 
ceedings. But with cases commenced after the bankrupt law 
went into force, a different rule prevailed. The legislature of 
Massachusetts, to save question on the subject, suspended the ac- 
tion of the insolvent law during the time the bankrupt law should 
remain in force. The present case was commenced before that 
suspension by statute took place. The bankrupt law necessarily 
abrogated all laws inconsistent with its provisions. It covered the 
whole ground which was covered by the insolvent law. It was 
not to be presumed that the debtor had his election to institute 
proceedings either under the state or the United States law at his 
pleasure ; and, if dissatisfied with the proceedings under the for- 
mer, could avoid them by making application under the latter. 
The two systems acting on the same person and the same prop- 
erty could not stand together. It had been decided in Carter 

Sibley (4 Mete. Rep. 298,) that the assignment law of 1836 was 
virtually repealed by the statute of 1838, as far as the two laws 
affected the same class of persons, and, on the same principle, the 
statute of 1838 was abrogated by the bankrupt law of congress, 
while the latter remained in force. 

Judgment for the defendant. 

VOL. VIll.—NO 1. 3 
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Marrer or Arcarpatp Bascock, Trustee or THE Estate or 
Francis Wyman. 


Liability of a trustee for losses on investments of trust property. Evidence of an 
investment as the trustee’s individual property. Compensation of trustee. Costs. 


Tuts was an appeal from the probate court of Middlesex county, 
disallowing the account of Archibald Babcock, a trustee under the 
will of Francis Wyman. ‘The points raised in the case appear 
from the opinion of the court, which was delivered by 


Dewey, J. In the account of Babcock, he claims an allowance 
against the cestuis que trust, for loss of interest on $500 invested in 
Commonwealth Insurance Company stock. It was the duty of 
the trustee to make investments, and his right to do so by the terms 
of the will, in that kind of stock which he thought most proper, 
has not been questioned here. ‘The only question in regard to this 
point is, whether in fact the investment was made for the benefit of 
the cestuis que trust. 'They allege that he made the investment for 
his own personal benefit. The investment was made in his own 
name, and was so entered on the books of the Company, and on 
the certificates of stock. Such an entry is not conclusive, however, 
upon the trustee, although that is not the usual nor appropriate 
manner of making an investment for the benefit of the persons in- 
terested’in the fund. It does not estop the trustee from showing 
that the investment was made for the benefit of the cestuis que trust. 
It is prima facie evidence, and throws upon the trustee the burden 
of proof. ‘The circumstances of the case lead the court to the con- 
clusion, that the investment was made bona fide, for the benefit of 
the cestuis que trust. The indorsement upon the certificates of 
stock, in Mr. Babcock’s hand, states that they were “ for Francis 
Wyman’s heirs.” This is the only filing on the certificates. It 
does not amount to direct proof, but has some weight in connec- 
tion with the other facts in the case. ‘To the receipt for the first 
dividend, which was received four years afterwards, there is added 
to the signature of Mr. Babcock, “ for Francis Wyman’s heirs.” 
These words are crossed out; the reason of which was, that the 
person paying the dividend objected to the addition, saying that it 
was not a proper form, the investment being in Mr. Babcock’s own 
name. In the first account filed by Mr. Babcock in the probate 
office, after four years had elapsed without the receipt of any 
dividend, he charges an item of loss of interest on this investment. 
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This was a public declaration; and the account was approved at 
the time by Mrs. Wyman. ‘The good faith of the investment was 
never questioned until the failure of the Commonwealth Insurance 
Company, nine years afterwards. 

Another question in the case is, who shall bear the loss on thirty 
shares of the Phoenix Bank. ‘Twenty shares were taken in 1882, 
and ten in 1836. The certificates were issued in the name of Mr. 
Babcock. There is no evidence of any circumstances to show 
that the investment was made for Wyman’s heirs, except that 
a few months before the failure of the bank, he informed one of the 
heirs that this investment had been made; to which the heir ob- 
jected at the time. On the contrary, Babcock has always exer- 
cised a.control over the stock as owner, has treated it as his own, 
and has repeatedly pledged it to secure his private loans. By his 
acts he has corroborated the character of individual funds, of which 
the manner of investment was prima facie evidence. He must, 
therefore, bear the loss himself. 

Another question relates to the rule for computation of interest. 
There is no reason for allowing anything more than simple interest. 
The trustee asks to be allowed sixty dollars a year. ‘I'he court 
think this compensation too large. ‘The estate was a small one, 
and easily managed, and we are of opinion that forty dollars 
a year was suflicient. It is also the opinion of the court, that no 
costs should be allowed to either party. ‘The parties must state 
an account in accordance with these principles, and the case will 
then be remitted to the probate court, that a decree may be en- 
tered. 


C. G. Loring and A. W. Austin, for the appellant. 
C. P. Curtis and G. G. Hubbard, for the appellees. 


Pmweas SpraGve aND ANOTHER v. Simon GILLETT AND ANOTHER. 
Liability of a principal on the contract of hisagent. Purchase on credit. 


Tas was an action of assumpsit for the price of a quantity of 
cordage sold and delivered. ‘The declaration contained the money 
counts. Evidence was introduced tending to show the following 
facts. The defendants and one Charles A. Brown, now deceased, 
were, in November, 1840, the owners of five eighth parts of the 
bark Creole, and before the 20th of November, the defendants 
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authorized Brown, as their agent, to purchase their proportion of 
the outfits of the bark, then fitting for a whaling voyage. They 
made no advance to Brown, and it did not appear whether he 
was or was not instructed to purchase on a credit. On Novem- 
ber 20, Brown, acting as such agent, purchased the cordage in 
question of the plaintiffs, the same being a necessary part of the 
outfits of the bark, on a credit of six months; and a note was 
given by Brown, as agent, to the plaintiffs, payable in six months 
from date. About two months after this purchase, the defendants 
made a settlement with Brown, and paid him their proportion of 
the outfits, with a commission for his services. There was no evi- 
dence that the defendants knew that the purchase of the cordage 
was made upon credit. Upon these facts, the defendants con- 
tended that they were not liable for the amount of the plaintiffs’ 
claim; but the court ruled otherwise, and instructed the jury that 
they were so liable, and a verdict was returned for the plaintiffs 
accordingly. ‘T’o these instructions the defendants excepted. 


William Gray, for the plaintiffs. 
Manlius 8. Clarke, for the defendants. 


Wipe, J. It is contended, by the defendants, that Brown was 
not authorized by them to make these purchases on their credit. 
But it is clear that he was employed by them as their agent to 
make the purchases, and that they gave him no funds to do it with. 
It must then be presumed that he was authorized to purchase on 
their credit. It cannot be supposed that he was to use his indi- 
vidual credit, or his private funds. Where an authority is given to 
do an act, the authority is impliedly given to use the necessary 
means. It is also objected that Brown should have purchased, if 
on credit at all, on a shorter term of credit, or on demand. But 
there is no evidence of any usage to that effect, and we can only 
presume that he was to purchase on reasonable terms, and to exer- 
cise a good discretion. ‘Those who sell to an agent are not respon- 
sible for his fidelity to his principal. It is immaterial whether, in 
this action, the plaintiffs rely upon the note, or the account for 
which the note was given. If Brown was not authorized to give 
such a note, then he did not give the plaintiffs such a note as he 
agreed to give, nor such a note as it purported upon its face to be ; 
and they have a right to fall back upon their original account. 
Exceptions overruled, and judgment for the plaintiffs. 
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Wittum Muaerivnce v. Josern Evecern. 


Where the owner of a vessel lets her by a parol charter, he cannot maintain tres- 
pass for the vessel against a third party. 

An agreement of parties that a new trial shall be granted, in case the decision 
is given against the plaintiff, takes away the right to amend the declaration in 
the supreme court. 


Tus was an action of trespass de bonis asportatis, brought against 
the sheriff of Suffolk county, for the act of his deputy, in attaching, 
as the property of one Davidson, a vessel claimed by the plaintiff 
as his own property. It appeared that the vessel had been con- 
veyed by Davidson to the plaintiff, who then chartered her to 
one Gerrish, by parol, for a certain sum per month, Gerrish to 
victual and man her. Gerrish was in possession under that parol 
letting, at the time the officer attached her as the property of Da- 
vidson. In order to leave to the jury the question of the validity 
of the conveyance from Davidson to the plaintiff, it was ruled, for 
the purposes of that trial, that the plaintiff had constructive posses- 
sion of the vessel, at the time of the alleged trespass, notwithstand- 
ing the charter to Gerrish. A verdict was found for the plaintiff, 
and the defendant moved for a new trial. 


R. H. Dana, Jr. for the plaintiff. 
J. L. English and C. H. Parker, for the defendant. 


Hvusparp, J. It is the general rule, that in order to maintain tres- 
pass for goods taken, the plaintiff must show that he had the pos- 
session, or the right to immediate possession. It has been argued, 
that where an oflicer defends an action of trespass, on the ground 
that the property taken belonged to a person other than the plaintiff, 
there is an exception to the rule. But the court cannot see any 
ground for such a distinction. ‘There is no actual destruction of 
the property, as has been argued, so as to justify damages for the 
entire thing. The plaintiff can only recover damages according to 
the injury sustained, and if he had not the possession at the time of 
the seizure, he cannot maintain trespass. It has been argued that 
he had a constructive possession ; and that he had a right to retake 
the vessel from Gerrish, the vessel being let merely under a parol 
charter. But it has been decided that a parol charter is valid. 
All chattels, at common law, may pass by parol. The rule is 
different in admiralty, with respect to the conveyance of vessels, 
but at common law a vessel may pass by parol, —and a fortiori, 
a vessel may be let by parol. Gerrish was therefore lawfully en- 
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titled to the possession of the vessel, and the plaintiff cannot main- 
tain trespass. ‘The verdict is set aside, and a new trial granted. 

A motion was made, after the case came up on the exceptions, 
to amend the declaration, but the court are of the opinion that, 
after the agreement of the parties, that, in case the opinion of the 
supreme court should be against the plaintiff, a new trial should 
be granted, a motion to amend cannot prevail. 


Henry Incauis v. Mark BItis AND ANOTHER. 


Carriers of passengers are not liable for injuries occasioned by accident arising 
from an internal defect in the carriage, which could not have been discovered 
by external examination, they having used all possible care. 


Tris was an action of assumpsit against the proprietors of a stage 
coach, for a failure of their implied promise to carry the plaintiff 
and his property safely from Boston to Cambridge. It appeared 
that the plaintiff was an outside passenger on the coach of the de- 
fendants, and that on their way through Court street, in Boston, the 
hind axletree broke. The plaintiff and other outside passengers 
jumped off on hearing the crash, and the plaintiff was injured in 
alighting upon the pavement. The defendants introduced evidence 
to show that they had used all possible care in procuring proper 
and safe vehicles for the conveyance of passengers. It appeared, 
on inspection of the broken axletree, that there was an internal 
defect, being a flaw in the centre of the iron, surrounded by iron 
perfectly sound ; and that the defect could not possibly have been 
discovered by external inspection. ‘The defendants’ counsel asked 
the court to instruct the jury, that if the defendants had used all 
possible care in providing safe and suitable conveyances for pas- 
sengers, and the plaintiff had suffered an injury from an accident, 
occurring without any fault or negligence on their part, they were 
not liable for the damage. ‘The court declined to give such instruc- 
tions, and instructed the jury that the defendants were bound to 
provide carriages which were really safe. A verdict was rendered 
in consequence for the plaintiff, and the defendants excepted. 
Lemuel Williams and Charles C. Nutter, for the plaintiff. 
Simon Greenleaf and Theophilus Parsons, for the defendants. 


Hvssarp, J. delivered the opinion of the court. The question 
is raised by the exceptions, whether the proprietors of stage coaches 
are liable for accidents, which arise without any negligence on 
their part, and from a defect which cannot be discovered by the 
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most careful inspection. The law respecting common-carriers has 
always been rigidly enforced. ‘There has been little relaxation of 
its principles, from the earliest decisions to the present time. 
Common-carriers have been always held liable for the loss or dam- 
age of any property entrusted to them, arising from any cause, 
with only two exceptions — the act of God, and the king’s ene- 
mies. But the same rule does not apply to carriers of passengers. 
There is not an entire agreement in the authorities as to the extent 
of the liability of the latter. The court are of opinion, that they are 
bound to use all practicable care in providing safe and suitable car- 
riages, harnesses, horses, &c.; but when an accident arises from 
an internal defect, which cannot be discovered by the most care- 
ful examination, it must be regarded as one of those inevitable mis- 
fortunes which occur without the fault of any party, and must be 
borne by the injured person alone. ‘The instructions given at the 
trial were consequently erroneous, and the instructions asked for 
by the defendants were correct. ‘The exceptions are sustained, and 
a new trial granted at the bar of this court. 


Supreme Court of Pennsylvania, September Term, 1844. 
Epnraim Jones anp oTuers (E. Jones anp Co.) v. A. Kirk Lewis. 


Notice to an indorser may be deposited in the post-office at which he receives his 
letters and newspapers, if he do not live in the same post town, or at any other 
place as convenient to the holder. 


Tuis action was brought by the indorsers of a promissory note, 
drawn on the 2d of July, 1842, by F. R. Smith, for $143, pay- 
able to the order of the defendant at six months; and indorsed 
to the plaintiffs, who deposited it in bank for collection. Being 
unpaid at maturity, it was put into the hands of a notary for pro- 
test. Notice of non-payment by the drawer was deposited by the 
notary in the post-office at Pittsburg, directed to the defendant, who 
lived a short distance beyond the opposite bank of the Mononga- 
hela river, out of, but contiguous to, the city limits. He kept a 
box and received his letters and newspapers at the city post-office, 
which was nearer to his residence than any cther. There was no 
dispute about the facts; and the president of the district court, 
before whom the cause was tried, charged that “ putting a notice 
of protest into the post-office, when it is not to be conveyed by 
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mail to the town or place where the indorser resides, but where, as 
in the present case, the indorser resides within a mile of the notary, 
and in sight of the town or city where the post-office is situated, is 
not, of itself, sufficient evidence to fix the indorser.” 
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The point was argued on a writ of error to this court, by Wash- 
ington, for the plaintiff, who relied on 1 Peters, 33; id. 578; 
9 Wheaton, 581, and 11 Wheaton, 483. And by Rodd, for the 
defendant, who relied on 11 Johns. 187; id. 231, and 20 Johns. 


382. 
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Ginson, C. J. The rule is, that notice must be served on the 
person of the party, or left at his dwelling or place of business: 
the exception to it is, that it may be transmitted through the post- 
office when there is a violent probability that it will reach him in 
the regular course of the mail. But this exception is insufficient to 
admit of a deposit, in the post-oflice, of notice to an indorser who 
lives in the post town, or the town inhabited by the holder. The 
post-office is an interdicted medium of communication with such 
an indorser, not because it is essentially an active agent of trans- 
mission, but because the use of it is permitted only where it is sure 
in its results, and a convenience to the holder. It is permitted, not 
as a medium of notice provided by the government, but as an indul- 
gence to the holder, consisting with safety to the indorser : it is pro- 
hibited where there is no convenience to be indulged, and where it 
is just as easy and safe for the holder to leave the notice at the 
indorser’s dwelling or counting-house. When it is aflirmed, as it 
was in Laporte v. Landry, (5 Louisiana Rep. N. 8. 359,) that the 
post-office is not a legal place of deposit for notices, it is to be 
intended that the party to be affected, lives in the same town. 
Had this indorser lived in Pittsburg, there would have been no 
reason to dispense with notice by a special messenger ; but he re- 
sided in the country, and the office in town was not only the one 
which was nearest to his residence, but that at which he received 
his letters and newspapers. As regards the reason for such a dis- 
pensation, then, what matters it that the notice did not arrive by 
the mail from abroad ? Constructive notice is founded in violent 
presumption of actual notice ; and the presumption that a letter 
will come to hand, is certainly as violent when it is deposited in 
the post-office nearest to the residence, as when it is mailed in the 
most remote quarter of ihe United States. In the first case, it is 
sure not to miscarry by the way, for there is to be no transit; and 
there is less danger that it will find its way as a dead letter into the 
catacombs of the general post-office. Yet had the letter, which 
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contained this notice, miscarried in a transit by mail, whether from 
the conterminous city of Alleghany or the distant city of New Or- 
leans, it would equally have been deemed constructive notice, 
which, like the registry of a deed, is not merely prima facie evi- 
dence, but conclusive ; and it seems to me that to affect the indorser 
with it by a transit, if he would not be affected with it by a deposit, 
would be an arbitrary regulation, and a distinction without a differ- 
ence. A notice, dropped into the post-office nearest to his resi- 
dence, would be almost sure to reach him ; and where he lives out 
of town, the case would seem to fall within the reason of the ex- 
ception. ‘True it is, that as a postmaster is not entitled to de- 
mand postage on a deposit, it is not his duty to deliver it; but it is 
not the less certain that he will deliver it. The commercial law, 
founded as it is in usage, and dealing with realities instead of sup- 
positions, is eminently practical; and it is notorious, that post- 
masters deliver deposited letters as regularly as they do the con- 
tents of the mails. Such is the custom of the post-otlice. The 
letter-carriers are regularly charged with the delivery of them to 
the inhabitants in towns, or they are delivered at the oflice in an- 
swer to a general inquiry ; and though the services of the post- 
master in respect to them are gratuitous, they are not the less 
promptly rendered. No judge has said that the post-office is not 
a place of legal deposit, where the party to be affected lives out of 
town. Ransom v. Mack, (2 Hill’s R. 590,) was the case of a no- 
tice sent from one post-town to another, and directed to, not de- 
posited in, a post-office, which was not the nearest one to the resi- 
dence ; a case entirely different from the present. On the other 
hand, the point has been expressly ruled in favor of the legality of 
a deposit, yet only in a single case. In the Bank of Columbia 
v. Lawrence, (1 Peters R. 580,) a notice put into the post-office 
at Georgetown, and addressed to the indorser at that place, was 
held to affect him because that post-otlice was the nearest to his 
residence in the country, and the one at which he received his 
letters and newspapers, though he had a place of business in Wash- 
ington, to which the notice might have been sent by mail. We 
have authority as well as reason, therefore, for saying that where 
the indorser does not live in the post-town, the post-ofiice may be 
used as a medium of notice. Yet on the principle of Pearson v. 
Cranian, (2 Smith’s R. 404,) service at his residence might possi- 
bly be necessary if he lived in a place so remote from the post- 
office that the notice might lie a long time before it would be 
called for. That, however, was the case of a transit, and I am 
unprepared to say how far the principle may be applied to the case 
VOL. VIII. —NO. 1. 4 
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of a deposit ; but it is altogether unlike the case at bar, of which 
it is a prominent circumstance that the indorser lived so near the 
city as to keep a box at the post-office, and have almost daily com- 
munication with it. The notice, therefore, ought to have been 
held suflicient. 

The other judges concurred. Judgment reversed, and venire de 
novo awarded. 


- Court of Common Pleas, Massachusetts, February, 1845, 
at Boston. 


ABEL PHELPS AND ANOTHER V. Henry DunHAmM anp TRUSTEES. 


Trustee Process ; — Insolvent Law ; — Assignment ; — Dissolution of Attach- 
ment ;— Right of claimant to come in ; —Scire Facias ;— Petition for a 
Review ; — Judgment. 


Tuis was an action of assumpsit, in which certain persons were 
summoned as trustees of the defendant, who were indebted to him 
for board, at the hotel kept by him. ‘The action was entered at 
the last October term of the court, and continued to the January 
term, 1845. The counsel for the plaintiffs entered his appearance for 
the trustees. The defendant petitioned for the benefit of the insol- 
vent law of Massachusetts on the Ist day of January, 1845, and 
William Rogers was chosen his assignee on the LOth day of Feb- 
ruary. On the 11th of February, he made a formal demand upon 
the trustees for the amount due from them to Dunham. On the 
18th of February the principal defendant was defaulted; on the 
19th two of the trustees answered, acknowledging funds in their 
hands, and the other trustees were defaulted, and judgment ren- 
dered generally. On the 21st the assignee moved in writing to be 
allowed to come in and claim the fund in the hands of the trustees. 
His appearance was accordingly entered upon the docket, and the 
farther consideration of the matter was postponed until the 24th. 
The assignee then presented a petition for a review of the judg- 
ment which had been entered in the case. 

The grounds on which the petitioner rested his claim for a review 
were these. The right of a claimant to come in and maintain his 
right to the fund which may appear to be in the hands of a trustee 
is given by statute, and ought to be made available. But he can- 
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not come in until it shall appear that there are funds in the hands 
of the trustee ; and that can only appear by the trustee’s answer, 
or his default. Here the trustees kept back their answer until the 
very day on which judgment was rendered. ‘The judgment against 
the trustee is declared bv the statute conclusive in his favor in any 
subsequent suit. If, by collusion with the plaintiff, the trustee 
allows the plaintiff to obtain judgment immediately upon his answer, 
and thus shut out any claimant who may wish to come in, the pro- 
vision of the statute in favor of the claimant becomes nugatory. 
The rights of third parties are thus precluded, without any oppor- 
tunity of appearing to maintain them. And the same dilfliculty 
may arise in every trustee action, in which it may be desirable for 
a claimant to avail himself of the statute provision. In the present 
case the motion to come in was made immediately upon the as- 
signee’s learniyg the fact of the filing of the trustee’s answers, which 
fact was made known to him only by inspection of the docket on 
the morning after the judgment was rendered. A judgment thus 
obtained ought not to be conclusive against the claimant. Besides, 
by a rule of this court, the counsel for the plaintiffs has no right to 
appear for the trustees; and an answer filed, or a default submitted 
to by him on their behalf, cannot be suflicient to support a judg- 
ment. 

On the other hand it was objected, that it was known to the as- 
siguee, several days before the judgment was rendered, that the 
action was pending, that the trustees had funds in their hands, and 
that the plaintifls were proceeding to judgment; and that it was 
too late for him to object to that judgment, when rendered. That 
the rights of the assignee, if he has any, were fixed by the demand 
upon the trustees, and if he could recover at all, he could still re- 
cover of them. ‘That the defendant had once before petitioned for 
the benefit of the insolvent law, and that the funds in hands of the 
trustees were the proceeds of funds which should have been deliv- 
ered to his first assignee, and could not be claimed by the assignee, 
chosen under his second petition. 


William Rogers, in support of the petition. 
George W. Cooley, against the petition. 


Merrick, J. said that the assignment, if the proceedings in insol- 
vency were valid, dissolved the attachment upon the trustee process, 
and vested in the assignee the right to the funds at the date of the 
assignment — that a demand having been made upon the trustees, 
and notice given to them of the assignment, they had had an op- 
portunity to protect themselves against the claim of the plaintiff by 


* 


arias 








28 RECENT AMERICAN DECISIONS. 


setting forth such claim in their answer, and could still rely upon 
such defence in the scire facias which might be brought against 
them upon the judgment ; and consequently any payment by them 
to the plaintiffs voluntarily would be a payment in their own wrong, 
and would not protect them in a suit against them by the assignee ; 
that the assignee having a remedy against the trustees by action, 
did not need the interposition of the court to review the present 
judgment. His honor, therefore, decided that the judgment should 
stand as entered, and that the appearance of the claimant might 
be withdrawn. 


Supreme Court, Vermont, Washington County, March, 1845, at 
Montpelier. 


Parkuurst v. SpaLpine. 
Action of debt — Damages — Interest — Practice. 


Tuts was an action of debt on a judgment. A motion was made 
to dismiss the action in the county court on the ground that, at the 
time the action was brought, the judgment, with the interest on the 
same, was more than one hundred dollars. It came to the county 
court by appeal. In the writ the ad damnum was one hundred 
dollars, and the debt only was claimed; the county court refused 
to dismiss the action, and the defendant excepted. 


O. H. Smith, for the plaintiff. 
J. L. Beach, for the defendant. 


Bennett, J. delivered the opinion of the court, affirming the 
judgment of the county court upon the ground that, in an action 
of debt on a judgment, interest was recoverable only as damages, 
and inasmuch as the plaintiff only declared for his debt, and 
that was under one hundred dollars, the justice had jurisdiction. 
Hesarp, J. dissenting. 
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Digest of American Cases. 


Selections from 22 Maine (9 Shepley’s) Reports. 


AGENT AND FACTOR. 

By the usage of trade agents and fac- 
tors acting for persons resident in a 
foreign country, are held personally lia- 
ble for contracts made by them for their 
employers, although they fully disclose 
at the time the character in which they 
act. MM’ Kenzie v. Nervius, 138. 

2. Asa general rule, insurance bro- 
kers have a lien upon all policies in 
their hands, procured by them for their 
principals, for the payment of the sums 
due to them for commissions, disburse- 
ments, advances and services, in and 
about the same. Jd. 

3. It is also a general rule, that 
where agents employ sub-agents in the 
business of the agency, the latter are 
clothed with the same rights and incur 
the same obligations, and are bound 
to the same duties in regard to their 
immediate employers, as if they were 
the sole and real principals. Jd. 

4. Butin such case neither the agent, 
nor the sub-agent, has a lien upon the 
policy of insurance for the payment of 
the balance of his general account, em- 
bracing items wholly disconnected with 
the business of the agency. Jd. 

5. The mere fact, however, of inter- 
mixing the charges of the agent in that 
business with other items in general 
account, does not destroy his lien. 0. 


ALIEN. 

Where the domicil of one owning 
real estate here was in a foreign coun- 
try at the time of his death, no law of 
the country of his domicil can control 
the descent and distribution of his lands 
in this state, or have the slightest influ- 
ence here upon it. Potter v. Titcomb, 
300. 

2. A widow, who was an alien, and 
who with her husband, at the time of 
his death, was domiciled in a foreign 
country, cannot come into this state, and 


claim under our laws, by reason of her 
husband’s having died without issue, 
the half of his real estate situated here. 
1b. 


ATTACHMENT. 

The return of an attachment of per- 
sonal property by an officer, where he 
is a party, is prima facie evidence, and 
only such, of the attachment. Water- 
house v. Snuth, 337. 

2. To preserve an attachment when 
made, where the property is capable of 
being taken into actual possession, and 
does not come within the class where 
the statute prescribes a different rule, 
the officer must by himself or his agent, 
retain his control over it, and have the 
power of taking it into immediate pos- 
session. Ib. 

3. If horses, neat cattle, &c. are at- 
tached, and ‘* are suffered by the officer 
making such attachment to remain in 
the possession of the debtor on security 
given for the safe keeping or delivery 
thereof, to such officer,’’ under the pro- 
vision of St. 1821, c. 60, § 34. (Rev. 
St. c. 114, § 37,) and are afterwards 
attached by another officer on another 
writ, and removed, the first attaching 
officer, if prejudiced thereby, may main- 
tain a suit for the removal of the pro- 
perty ; but the owner cannot, either as a 
bailee of the first officer or as receiptor 
to him for the property, support an ac- 
tion of replevin in consequence thereof 
against the second attaching oflicer or 
his bailee. Brown v. Crockett, 537. 


ATTORNEY AT LAW. 

By St. 1821, c. 60, an attorney con- 
ducting a suit has a lien for his costs 
upon the judgment recovered, which 
the creditor cannot discharge. Stone v. 
Hyde, 318. 

2. Such lien is not discharged by a 
delay of several years to collect the de- 
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mand, if there be no negligence on the 
part of the attorney, and the debtor has 
notice of the claim. Jd. 

3. Although a judgment on which 
the attorney in that suit has a lien for 
his costs has been discharged by the 
creditor, the attorney may enforce his 
claim by an action on the judgment in 
the name of the creditor. Jb. 

4. If an attorney at law has heen 
grossly negligent in the management of 
a demand entrusted to him for collec- 
tion, and has promised to pay the amount 
to the creditor, an action may be sus- 
tained against the attorney without first 
making a demand of the money. Dor- 
rance v. Hutchinson, 357. 


BILLS OF EXCHANGE AND PROMISSORY 
NOTES. 

The plaintiff received a note from 
Johnson & Co, as the consideration for 
the conveyance of certain land, the sale 
of which was procured by the fraud of 
the plaintiff. That note was put in 
suit, and the action was settled by pay- 
ing a part thereof in cash, and by giving 
a draft for the balance, accepted by 
them and indorsed at their request by 
the defendants. Johnson & Co. sold 
and conveyed a part of the land to oth- 
ers, and made no conveyance thereof, 
or offer to convey to the plaintiff. The 
plaintiff brought a suit against Johnson 
& Co. ax acceptors of this draft, and 
recovered judgment against them, they 
then knowing the facts. The present 
suit was brought against the defendants 
as indorsers of the draft. Jt was held, 
that under such circumstances, the fraud 
of the plaintiff in the sale of the land 
furnished no sufficient ground of de- 
fence to this action. Thayer v. Jewett, 
19. 

2. If the plaintiff brings his action as 
indorsee of a bill of exchange against 
the acceptor, and sets forth, in his de- 
claration, and indorsement to certain co- 
partners, by the name of their firm, and 
an indorsement by them, also in their 
partnership name, to himself; and on 
the trial, he produces the bill, and 
proves this indorsement to have been 
made by one of the partners by the 
name of the firm; this is prima facie 
evidence of that indorsement, and of the 
title of the plaintiff through them to the 
bill. Davenport v. Davis, 24. 

3. Where the plaintif® took a note of 


the then holder and paid the money for 
it, on the express promise of the maker 
to pay the amount thereof to him in 
sixty days, it is not competent for the 
maker, in a suit against him on the 
note, to set up a prior failure of con- 
sideration as a defence ; although the 
plaintiff previously knew the facts in 
relation thereto. Brown v. Daggett, 30. 

4. And it can make no difference, if 
the money so paid for the note was ap- 
propriated at the time to the payment 
of a note on which the plainuff was 
before liable as a surety for the holder, 
1b. 

5. An instruction to the jury, that 
an agreement by an indorsee of a note 
to give time of payment to the maker, 
in order to discharge the indorser from 
his liability, must be such, “‘ that the 
maker of said note could sustain an ac- 
tion against the indorsee, if he violates 
it,’’ is incorrect. ‘The rule seems to 
be, that if the holder, by an agreement 
with the maker, has incapacitated him- 
self to proceed against him, the indorser 
will be discharged. Pierce v. Whitney, 
113. 

6. To charge the drawer of a bill of 
exchange by putting a notice of non- 
payment into the mail, when he resides 
in a different state from that in which 
the demand on the acceptor was made, 
and when there is a town of the same 
name in at least two states, the direc- 
tion of the notice should not only name 
the town in which the drawer resides, 
but also the state. Beckwith v. Smith, 
125. 

7. There should be proof, on the part 
of the plaintiff, that the letter giving 
notice to the drawer was placed in the 
post-office in season to be carried by the 
mail of the next day after the bill was 
dishonored. Jb. 

8. Proof that the notice was put into 
the post-office at nine o'clock in the 
forenoon of the next day after the de- 
mand, merely, without showing that it 
was in season to be carried by the mail 
of that day, is not sufficient. Jé. 

9. If a note has been indorsed by 
partners in the name of their firm, a 
waiver of demand and notice, being but 
the modification of an existing liability 
by dispensing with certain testimony 
which would otherwise be required, 
may be made by one partner, after the 
dissolution of the firm and before the 
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note became payable. Darling v. 
March, 184. 

10. A note for value received and for 
a sum certain, payable to a person 
named or to his order at a fixed time 
and place, is a negotiable note, although 
the words, ‘‘the contents of this note 
to be appropriated to the payment of 
R. M. N.S. (a third person,) mortgage 
to the payee,’’ were written upon the 
back thereof; and an action may be 
maintained thereon in the name of an 
indorsee. Treat v. Cooper, 203. 

11. When a bill or note is not paya- 
ble at a place where there are estab- 
lished business hours, a presentment for 
payment may be made at any reasonable 
hour of the day. Dana v. Sawyer, 
244. 

12. A presentment of a bill or note, 
in such case, however, for payment, a 
few minutes before twelve at night, is 
insufficient and unavailing, unless it 
should appear from an answer made to 
the demand, that there was a waiver of 
any objection as to the time, or that 
payment would not have been made 
upon a demand at a reasonable hour. 
Ib. 

13. Such demand as is obligatory 
upon the maker of a note is a sufficient 
demand in reference to the liability of 
an indorser thereof. Bank of Portland 
v. Brown, 295. 

14. Where the drawer of a bill has 
no funds in the hands of the drawee, a 
demand and notice need nut be proved, 
to charge the drawer; unless he had 
reasonable ground to expect that his 
draft would, nevertheless, be honored ; 
and this, if relied upon by the drawer 
in his defence, should be shown by him. 
Burnham vy. Spring, 495. 

15. It was held, that if the patent 
right, which was the consideration of a 
note, was not wholly worthless, the 
consideration was sufficient to entitle the 
payee to recover the full amount of the 
note. Clark v. Peabody, 500. 

16. If it appears on the face of a pro- 
missory note, that it was given “for 
value received,’’ this is prima facie evi- 
dence of a sufficient consideration. Jb. 

17. No action can be maintained by 
an indorsee of a note, unless it was in- 
dorsed by the payee before the com- 
mencement of the suit. Jb. 

18. The ratification by the payee of 
a note of an indorsement thereof, made 


by one assuming to act as his agent 
without authority from him, can operate 
only as an indorsement made at the time 
of the ratification. Jb. 

19. In an action by an_ indorsee 
against the maker of a note, the written 
admission by the payee, that one acting 
as his agent in indorsing it had author- 
ity from him for that purpose, is not 
competent evidence to prove the agency. 
Lb. 


CONSIDERATION. 

While the common law doctrine is 
admitted, that there must be proof of a 
consideration to support an unsealed 
written contract, the position cannot be 
maintained without limitation, that a 
moral obligation is a sufficient consider- 
ation. ‘There are many moral duties, 
which cannot be enforced at law, al- 
though a verbal or written promise may 
have been made to perform them. Farn- 
ham v. O’ Brien, 475. 

2. Where one person has voluntarily 
received a benefit from another, not gra- 
tuitously conferred, or has been the 
occasion, without sufficient excuse, of 
loss or injury to another, there arises a 
moral obligation to compensate him for 
the benefit received or the loss occa- 
sioned ; and the law will enforce the 
performance of this duty, if some stat- 
ute, or rule of public policy, providing 
for the general good even at the ex- 
pense of individual loss, does not inter- 
pose. Ih, 

3. A contract, void by the statute of 
frauds, from which a party might other- 
wise have derived a future benefit, is 
not a legal consideration for an express 
promise ; but if one party, by such con- 
tract has induced the other to perform 
in part, or to incur expense in prepara- 
tions to perform, while he refuses him 
the future benefit of the contract, the 
loss and injury thereby occasioned is a 
valid consideration for a promise to 
make compensation therefor. 0. 

4. When part of the consideration of 
a promissory note is illegal, the whole 
note is void. Deering v. Chapman, 
483. 

5. If a part of the consideration of a 
note be spirituous liquors, sold by the 
payee in less quantities than twenty- 
eight gallons, without license therefor, 
in violation of the statute, such note is 
wholly void. Jb. 
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6. And where partial payments have 
been made, less than the amount charg- 
ed for ardent spirits, thus sold without 
license, and a note has been given for 
the balance of the account, it will nev- 
ertheless be entirely void. Jd. 


CONTRACT. 

Where one contracted with another, 
that his wife should, within six months, 
convey and release to the other party 
her right of dower in certain land then 
conveyed to him: if the deed, within 
the six months, was executed and de- 
livered to one authorized by the grantee 
to receive it, or to one not so author- 
ized, but who was afterwards authorized 
by him to retain it for his use, it would 
operate as an effectual conveyance with- 
in the six months ; and the contracting 
party would have performed the condi- 
tion of his contract. Turner v. Whid- 
den, 121. 

2. Where the plaintiff had conveyed 
to the defendant certain land, and as 
part of the consideration therefor the 
defendant had contracted in writing to 
pay a certain sum then due from the 
plaintiff to a third person, on condition 
that the wife of the plaintiff should 
within six months release to the defend- 
ant her right to dower in the premises, 
there is a sufficient consideration for the 
contract, even if the parties were in er- 
ror in supposing that she had a right to 
dower. Ib. 

3. And where the defendant contracts 
to pay, ‘faclaim of S. D. of about one 
hundred and fifty dollars,’’ he must pay 
the amount due to S. D. although it 
may amount to fifty dollars more than 
the sum mentioned. Jd. 

4. If there was an agreement in the 
first instance as to the time within which 
a contract was to be performed, and 
there has been no waiver of it, time is 
of the essence of the contract. Allen v. 
Cooper, 133. 

5. A eontract cannot be rescinded, 
on account of fraud in obtaining it, 
without mutual consent, if circumstances 
be so altered by a part execution, that 
the parties cannot be put in sfatu quo ; 
for if it be rescinded at all, it must be 
rescinded in toto. Potter v. Titcomb, 
300. 

6. If astipulation be for the perform- 
ance of an act, which the party alone is 
competent to perform, and he is pre- 
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vented by the act of God from perform- 
ing it, the obligation is discharged. 
Knight v. Bean, 531. 


CONVEYANCE. 

The visible possession of an improved 
estate by the grantee, under his deed, 
even if no visible change of the posses- 
sion takes place at the time of the con- 
veyance, is implied notice of the sale 
to subsequent purchasers, although his 
deed has not been recorded. Matthews 
v. Demerritt, 312. 

2. To this there may be an excep- 
tion, when the second purchaser is 
proved to have known, before the con- 
veyance to the first purchaser, that he 
was in possession without claiming title, 
or where from the circumstances such 
knowledge must be presumed. Jd. 

3. With respect to implied notice, the 
law will not give to an attaching credi- 
tor any rights superior to those of a 
second purchaser. Jb. 

4. By a conveyance of ‘ several 
tracts of land in the county of Cumber- 
land, bounded as follows,” describing 
several parcels and concluding with, 
‘*and it is hereby to be understood, that 
I convey all the real estate I own in the 
county of Cumberland ’’—all the real 
estate of the grantor in that county 
passes, although not included in any of 
the descriptions of particular tracts. 
Marr v. Hobson, 321. 

5. A description of the premises as 
**a certain tract of land situated in S. 
as will appear by deed dated July 5, 
1833, and recorded in the Cumberland 
registry of deeds, book 135, page 292,” 
without naming the parties to the deed 
referred to, is sufficient to adopt the de- 
scription, and to convey the land de- 
scribed in the deed to which reference 
is thus made. Jb. 

6. If a deed, which by its original 
terms contained a condition by the non- 
performance of which it had become 
void, be altered by the destruction of 
such condition, and then recorded in its 
altered form, the deed of the grantee 
can give no title toa third person. J). 

7. If an administrator’s deed of land, 
sold under a license for the payment of 
debts of the intestate, be not delivered 
until after one year has elapsed from 
the time of the license, such deed is 
merely void, and will give no seizin to 
the grantee therein named. Jb. 














8. The intention of the parties toa 
conveyance of land is to be carried into 
effect, if it be possible; and the deed 
should be so construed, if it can be, that 
all parts of it may stand together. 
Moore v.- Griffin, 350. 

9. To give effect to the intention of 
the parties, general words may be re- 
strained by a particular recital, which 
follows them, when such recital is used 
by way of limitation or restriction. 1. 

“10. But if the particular recital be 
not so used, but be used by way of re- 
iteration and affirmation only of the pre- 
ceding general words, such recital will 
not diminish the grant made by the gen- 
eral words. Jb. 

11. Thus, where the land conveyed 
was described as ** one half of a tract of 
land formerly the estate of H. W. to 
wit, that part of said tract next to 
and adjoining Harrisicket river; said 
tract begins at a large rock by Little 
river, thence N. 45° W. to Harrisicket 
river, and bounded round by the shore 
to said rock,’’ the land of H. W. ex- 
tending to the river, in which the tide 
ebbed and flowed ; it was held, that the 
land granted was not restricted to the 
shore, but extended to the river. Jd. 

12. It is not necessary to call more 
than one of two subscribing witnesses 
to a deed, before other testimony in re- 
jation to its execution and delivery may 
be legally admitted. Jackson v. Shel- 
don, 569. 

13. Delivery is essential to the oper- 
ation of a deed as a valid instrument, 
and without it, the grantee cannot be 
bound by any recitals or covenants con- 
tained therein ; and he is a competent 
witness, to prove that it was delivered 
toa third person on a condition to be 
performed, and had never been deliv- 
ered tohim. Jb. 

14. It is not necessary that there 
should be an express declaration that a 
deed is delivered to a third person as an 
escrow to make itsuch. If the delivery 
be conditional, so as not to constitute 
any present obligation, it is an escrow, 
and nota deed. Jb. 

15. Where an instrument has not 
been delivered to the grantee, but to a 
third person, to be delivered to him 
upon the performance of a condition, 
which has never been performed, it is 
but an escrow, and not a deed, and no 
title passes thereby to the grantee. 0. 
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COVENANT. 

If land be conveyed by deed of war- 
ranty with the usual covenants, and the 
grantee enter into possession under his 
deed, and continue such possession for 
nearly twenty years, and then purchase 
in an outstanding paramount title, he 
cannot recover, for breach of the cove- 
nant of seizin, the consideration origi- 
nally paid with interest ; but is entitled 
to recover the amount last paid and in- 
terest thereon. Spring v. Chase, 505. 

2. Where the grantee enters into the 
possession and actual occupation under 
his deed of warranty, and afterwards 
purchases in an incumbrance or out- 
standing paramount ttle. the amount 
he may recover is not affected by proof, 
that the rents and profits are more or 
less than the interest on the considera- 
tion originally paid. Jd. 


DISTRESS FOR RENT, 

By the laws of the Province of New 
Brunswick, being in that respect the 
same as in England, a common ware- 
house, in the sense in which the word 
is used in relation to distress for rent in 
arrear, is a building, or an apartment in 
one, used and appropriated by the occu- 
pant, not for the deposit and safe keep- 
ing or selling of his own goods, but for 
the purpose of storing the goods of oth- 
ers, placed there in the regular course 
of commercial dealing and trade, to be 
again removed or reshipped. Owen v. 
Boyle, 47. 

2. Where a quantity of his own salt 
was deposited in a warehouse of this 
description, within that province, by a 
person other than the occupant thereof, 
in the regular course of trade, the duties 
being paid, to be stored and again re- 
moved or reshipped, 1¢ was held, that 
such salt was not liable in law to be 
taken by a warrant of distress for rent 
in arrear, due from the lessee of such 
warehouse to the owner thereof. Jb. 

3. And if the salt of such depositor, 
not being lable therefor, should be 
taken by the Jandlord on a warrant of 
distress and sold for the payment of rent 
due from the tenant, and purchased by 
the landlord, the course of proceedings 
in the sale being in conformity to the 
laws of the province, such sale would 
not have the effect so to transfer the 
property in the salt to the landlord, 
as to enable him to maintain replevin 
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therefor against the depositor thereof. 


4. In an action of replevin for the 
salt, brought after the sale, by the land- 
lord against the person so depositing it 
in the warehouse, the tenant is a com- 
petent witness for the defendant. J). 


EQUITY. 

A court of equity will give full effect 
to the statute of limitations, as well as 
throw out stale demands and claims. 
But when it perceives, that the party 
complaining has equitable rights, and 
that the remedy at law, might have 
proved to be insufficient ; that the an- 
swer admits, that they have never been 
relinquished, or compensation made for 
them, and that they still exist ; and al- 
leges that no resistance has been made 
to the enjoyment of them up to the time 
of filing the answer ; it will not refuse 
to give relief, being a case proper for it, 
although the claim has been outstand- 
ing for along time. Chapman v. But- 
ler, 191. 

2. Where it appeared that the im- 
provements upon a tract of land had 
been conveyed by the defendant to the 
plaintiff in equity in the year 1818, and 
that an agreement had been then made 
between them, whereby the defendant 
was to retain the possession for two 
years, *‘ and then quietly leave the pos- 
session, and put the plaintiff into posses- 
sion of the same ;*’ and where, before 
the expiration of the two years, the de- 
fendant held the possession under a title 
from the proprietor of the land, and 
within three years of the filing of the 
bill, procured a conveyance of the land 
to himself, and refused to relinquish the 
possession to the plaintiff; a¢ was held, 
that the statute of limitations was not a 
bar to the relief sought for by the bill 
in equity. 0. 

3. Although in such case the defend- 
ant might legally purchase in the title 
of the owner of the land, yet if he 
makes use of it to defeat his own prior 
conveyance of the improvements, he 
does so in fraud of the rights of the 
plaintiff, and it is but just to prevent 
his making such use of that title. J). 

4. Although an action might have 
been maintained upon the agreement, 
on the refusal of the defendant to give 
up the possession to the plaintiff, this 
remedy cannot be considered as adequate 
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or perfect, when he could not have re- 
covered the improvements which had 
been conveyed to him, and might only 
have recovered for excluding him from 
the possession for the term of time be- 
fore the action was brought. Such re- 
medy at law is not sufficient to prevent 
the maintenance of a suit in equity. 16. 

5. And if the defendant has made a 
conveyance of the land, which was 
made and received with a knowledge of 
the plaintiff's claim and in fraud of it, 
and without a valuable consideration 
paid, the grantee may be considered as 
designing to aid his grantor in prevent- 
ing the plaintiff from obtaining posses- 
sion of the improvements, or any com- 
pensation for them; and may with 
propriety be made a party to the bill, 
and to such decree as might appropri- 
ately have been rendered against the 
grantor. Ib. 

6. The court has not equity jurisdic- 
tion, under our statutes, where the 
plaintiff in equity sets forth in his bill, 
that he had Jeft with the defendant, an 
attorney at law, certain demands against 
a number of individuals for collection, 
under an agreement that the defendants 
should apply the proceeds, when col- 
lected, to the payment of a note of hand 
held at the time by the defendant 
against the plaintiff, and should account 
for the surplus, and avers, that more 
than sufficient had been collected to pay 
the note, but that the plaintiff had neg- 
lected and refused to apply the same 
to the payment thereof or to account for 
the same, there being a plain and ade- 
quate remedy atlaw. Russ v. Wilson, 
207. 

7. A discovery, in equity, can be 
claimed rightfully only in cases within 
the equity jurisdiction of the court. Jd. 

8. Where the plaintiff in a bill in 
equity alleged, that the owner of cer- 
tain land, being involved in debt, per- 
suaded him to receive a deed thereof 
and to give his negotiable promissory 
note therefor, and assured him that pay- 
ment of such note should never be en- 
forced, and that as soon as a purchaser 
could be found the note should be given 
up on the re-conveyance of the estate ; 
and that influenced by such persuasion 
and assurance, and being wholly inno- 
cent of any fraudulent or sinister design 
in the transaction, and desirous only to 
aid the owner as far as honestly he 
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might, the plaintiff received a deed of 
the land and gave his promissory note 
therefor ; and prayed that it might be 
decreed, that the note should be given 
up or cancelled on a re-conveyance of 
the estate; on demurrer to the bill, 1 
was held : — 

That such arrangement was fraudu- 
lent as to the creditors of the grantor, 
but that it might be good as between 
the parties to it, as neither of them 
could be permitted to allege a mutual 
fraud upon the rights of others, as a 
ground of relief from it. Bryant v. 
Mansfield, 360. 

9. And that with reference to the 
parties to it alone, it presented but the 
case of a conveyance of real estate and 
a payment for it by note with an alleged 
verbal agreement that the note should 
be seturned to the party giving it on his 
re-conveying the estate to the other, 
which parol agreement, to destroy the 
effect of the deed and note, could no 
more be received in equity than at law. 
Ib. 

10. Where a person was entitled to 
shares in an incorporated company on 
his perfurming certain acts for them, 
and where the company did not set up 
any want of complete performance of 
the condition as a ground of forfeiture, 
but conducted in the matter as if full 
performance had been made, and such 
person conveyed certain of his shares to 
a third person; if was held in a court 
of equity, that it was not competent for 
the latter to set up such condition to 
avoid his own contiact in the purchase. 
Bradley v Chase, 5i1. 

11. Where the property conveyed 
was materially different from what the 
seller represented it to be, and from 
that which the purchaser expected to 
obtain, this is sufficient, in a court of 
equity, on the ground of misrepresenta- 
tion and of misapprehension of what the 
property conveyed really was, to entitle 
the purchaser to be relieved from his 
contract. Jb. 

12. But if a settlement of the losses 
sustained thereby has been made by the 
parties, after a full knowledge of all the 
facts, the contract cannot be disregarded 
or set aside, although the amount re- 
ceived may have been less than the 
party might justly have insisted upon. 


13. If a party would avoid his con- 
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tract on the ground of fraudulent mis- 
representations respecting the property 
conveyed, he has his election to proceed 
by bill in equity, or by a defence before 
a jury, when the contract is attempted 
to be enforced by a suit at law; but if 
he proceeds by bill in equity, he must 
be governed by the rules of courts of 
equity. Jd. 

14. Testimony which speaks of re- 
presentations made by the defendant 
after the sale, is inadmissible to prove 
the fraud. Jd. 

15. Testimony which states the re- 
presentations made to other persons, 
and not to the plaintiff, can be used 
only to prove that the defendant had 
furmed the design to commit frauds in 
that manner, as opportunities should be 
offered ; and when such design has been 
established, that fact may be used, in 
connection with other testimony, to sat- 
isfy the mind, that it was acted upon in 
making the contract under considera- 
tion. Th. 

16. Where material misrepresenta- 
tions, on the part of the defendant, were 
established, in a suit in equity, but the 
bill was dismissed for other causes, no 
costs were allowed. J). 

17. Where a controversy existed 
among the claimants of a trust fund, 
both as to the persons entitled to receive 
it, and the respective proportions there- 
of ; and a bill in equity was brought by 
one claimant against the trustee and 
other claimants, such trustee is entitled 
to be paid from the fund, in addition to 
compensation for care of the property, 
the expenses by him necessarily in- 
curred in defending the suit. Morton 
v. Barrett, 257. 


EVIDENCE. 

In an action to recover the price of 
sails and rigging, where the plaintiff 
offers in evidence his original books of 
entry with his own suppletory oath, it 
is not competent for him to testify, that 
he was directed by the defendant to de- 
liver the sails and rigging on board 
another vessel and that he did so deliver 
them. Amee v. Wilson, 116. 

2. The creditor is not entitled to re- 
cover interest on the amount of articles 
charged on account after the expiration 
of six months from the time of their de- 
livery, by proof, ** that the usual term 
of credit on the purchase,’’ of such arti- 
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cles at the place of the sale, ‘* was six 
months with interest after.’’ The plain- 
tiff would be entitled to such interest, 
only by proof of an agreement to pay it, 
or by proof of a demand of payment, 
anterior to the date of the writ. Jb. 

3. A judgment of a court of record 
within the state, of general jurisdiction, 
and proceeding according to the course 
of the common law, where a want of 
jurisdiction is not apparent on the re- 
eord; cannot be impeached by the par- 
ties to it, so long as it remains unre- 
versed. Granger v. Clark, 128. 

4. If in such ease fraud, or want of 
jurisdiction actually existed, it must be 
made to appear in the appropriate pro- 
cess to obtain a reversal of the judg- 
ment; and until such process has been 
resorted to, and has proved effectual, 
the judgment is conelusive between the 
parties to it. Jb. 

5. But when judgments are collu- 
sively procured between the parties, 
with a view to defraud some third per- 
son, the latter is not estopped to show 
the fraud. Jh. 

6. In an action of debt to recover.the 
penalty for ‘* setting a net for the par- 
pose of taking herring in any river, 
stream, harbor, creek or cove in the 
county of Washington,’’ contrary to the 
provisions of the statute, an averment 
which limits the prior general language 
of the declaration to some one harbor or 
cove, 1s necessarily descriptive. And 
if such restrictive averment might have 
been omitted, yet being a part of the 
declaration, it becomes necessary to 
prove it as laid, and it cannot be rejected 
as surplusage. Ackley v. Dennison, 
168. 

7. In an action by the indorsee hgainst 
the indorser of a note for the aceommo- 
dation of the maker, the latter, being 
released by the defendant from all claim 
for costs, is a competent witness for 
him. Darling v. March, 184. 

8. The rule that the maker of a ne- 
gotiable note shall not be permitted to 
show illegality in its consideration by 
his testimony, does not apply to a case, 
where the note first became a valid con- 
tract in the hands of the plaintiff, an 
indorsee, and with whom the illegal and 
usurious contract was made. Jd. 

9. If the witness called has a balance 


interest against the party calling him, 
he is competent to testify. Jd. 

10. Where the plaintiff knew at the 
time that one of the partners indorsed 
the partnership name on the note in suit 
as security fur the maker, it is, aecord- 
ing to the decisions in this country, in- 
cumbent on him to rebut the presump- 
tion created by Jaw, that he received the 
firm name as surety for another in fraud 
of the partnership. Jb. 

11. Such presumption, however, may 
be rebutted by proof of frequent inter- 
changes of the partnership names be- 
tween the makers and indorsers for a 
Jong time, without direct preof of the 
assent of each member. 6. 

12. What the record itself does de- 
clare, it is to be made known to the 
court by a duly authenticated copy of 
it; and the law does not permit a re- 
cording or certifying officer to make his 
own statement of what he pleases to say 
appears by the record. A mere certifi- 
cate, therefore, that a certain fact ap- 
pears of record, is not evidence of the 
existence of the fact. McGwire v, Say- 
ward, 230. 

13. In an action by the manufacturer 
of an article against an officer for at- 
taching and taking it as the property of 
another, where the plaintiff calls the 
debtor to prove that he had not pur- 
chased the article, and the defendant 
proves statements of the witness that 
he did purehase it, such declarations 
may discredit the witness, but are not 
competent to prove a sale by the plain- 
uff. Gilbert v. Woodbury, 246. 

14. Where an individual attempts 
** to establish a common right in all the 
inhabitants of’? a town, to enter upon 
the flats of another, and take therefrom 
**muscle-bed manure,’’ an inhabitant 
of that town is not a competent witness 
to establish such right. Moore v. Grif 
Jin, 350. 

15. If a record be destroyed or irre- 
coverably lost, parol evidence is admis- 
sible to show that it once existed, and 
the purport of it. Gore v. Elwell, 442. 

16. The writ, with the officer's re- 
turn of his doings in virtue of it, is to be 
regarded as appertaining to, and indeed 
a part of the record. 1b. 


(To be continued.) 
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Notices of New Books. 


History or THE Law or Nations 
in Evrope anp AMERICA; FROM 
THE EARLIEST TIMES TO THE TREATY 
or WasuincTton, 1842. By Henry 
Wueatox, LL.D., Minister of the 
United States at the Court of Berlin, 
Corresponding Member of the Acad- 
emy of Moral and Political Sciences 
in the Institute of France. New 
York: published by Gould, Banks & 
Co. 1845. 


By his various labors in jurisprudence 
and literature, Mr. Wheaton has won a 
place of no mean consideration in the 
world’s regard. His History of the 
Northmen, though wanting the highest 
graces of composition, is a valuable 
historical production. His Reports of 
the Decisions of the Supreme Court of 
the United States, embracing the golden 
period when Marshall and Story sat 
side by side, render his name familiar 
in our courts; while his Treatise on 
the Elements of International Law, has 
established his fame, both at home and 
abroad, as an accurate and learned pub- 
licist. This Treatise, though defective 
in some respects, and somewhat jejune 
in its manner, has great merits as a 
practical compendium of the law of na- 
tions. It has been called by another 
writer on the subject, ‘‘ the best ele- 
mentary treatise on the law of nations 
that has appeared, while it leaves the 
impression that the author’s abilities 
might, had he so chosen, have given, 
with advantage, a fuller insight into 
the science which he illustrates.’’ This 
he has done by the work now be- 
fore us. 

The present work was originally 
written and published in the French 
language as a Mémoire in answer to 
the following prize question proposed 
by the institute of France; ‘* Que/s 
sont les progrés yu’a fait le droit des 
gens* en Europe depuis la Paix de 
Westphalie?"’ It was a bold and hon- 


orable enterprise in Mr. Wheaton to 
venture in a foreign tongue the discus- 
sion of a question so important. The 
Greek of Cicero was said to have 
filled with admiration the rhetoricians 
of Rhodes and Athens, and the French 
of Gibbon was in harmony with his 
own swelling English style; but Mr. 
Wheaton, whether in French or En- 
glish, seems to rely upon the matter 
rather than the manner. 

In reproducing the work in our own 
language he has enlarged it, especially 
the introductory part relating to the 
history of the European law of nations 
previous to the peace of Westphalia. 
He has also subjoined a summary ac- 
count of the international relations of 
the Ottoman empire with the other 
European states, of the recent transac- 
tions relating to the interference of the 
great powers in the affairs of Greece 
and Egypt, and of the discussions be- 
tween the United States and Great 
Britain, relating to the right of search 
as applicable to the slave trade, ter- 
minated by the treaty of Washington. 


In the part relating to the right of 


search he has embodied a large portion 
of the little book by which, during the 
pendency of that question, he threw 
the weight of his name on the side of 
the singular diplomacy of General 
Cass. In the course of this discussion 
he misinterprets the proper meaning of 
an important decision of the supreme 
court of the United States, in this way 
bending its authority in support of his 
own conclusions. 

In the present work Mr. Wheaton 
has occupied most important ground, 
which has thus far remained open. 
The interesting History of Mr. Ward 
covers the period only antecedent to 
the time of Grotius, which was some- 
what earlier than the peace of West- 
phalia, leaving, therefore, the immense 
historic space of subsequent years un- 
touched by his agreeable pen.. The 
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author of *‘ Tremaine ’’ and ‘* DeVere ”’ 
might shed a mild philosophic light 
upon the progress of international law ; 
though fiction seems to have stronger 
charms for him, notwithstanding the 
jest of Canning, who said Mr. Ward 
wrote dull novels and entertaining law 
books. 

With less persuasiveness of style, but 
more practical intimacy with the sub- 
ject, and a sharper sense, Mr. Wheaton 
has now supplied what Mr, Ward at 
one time promised to complete. His 
work will be read, not only by every 
lawyer, but by every person who aims 
to take any part in public affairs. 

In following the progress of events, 
in his pages, it is grateful to observe 
the sure march of civilization. ‘The 
horrors of war are gradually mitigated ; 
the blessings of peace become more 
firmly secured ; and, as we close the 
volume, the dreams of the good Ber- 
nardin St. Pierre are passing into re- 
alities. 


Reports or CasES DECIDED IN THE 
Illich Court or CHANCERY, BY THE 
Ricut Hon. Sir Lancetor Suap- 
WeLL, Vice CHANCELLOR oF ENG- 
LAND. With Notes and References 
to both English and American De- 
cisions, by Joun A. Don tap, Coun- 
sellor at Law. Vol. 1X., containing 
Simons’s Chancery Reports, Vols. 
9 & 10, 1837, 1838, 1839, 1840, 
with a few cases in 1841 and 1842. 
New York: Gould, Banks & Co. 
1845. 


Tuts book has an English look about 
it: that is, it resembles an Englishman, 


not an English book. It has the port- 
liness and breadth of beam which 
characterize a prosperous middle-aged 
English gentleman, who eats three 
hundred and sixty-five good dinners in 
each and every year, and toils after 
foxes as men toil (or ought to toil) after 
virtue. This additional bulk is owing 
to the fact, that the reports are now 
printed in full, and not condensed, as 
was formerly the case. Herein we 
discern a marked improvement. ‘There 
is always danger in what is called con- 
densing. ‘There are few, very few, 
eases decided in the English courts 
which may not, directly or indirectly, 
be of service to the American practi- 
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tioner, in some of our states. There 
are few persons, who have been in the 
habit of consulting a volume of con- 
densed English reports, who will not 
testify to their occasional disappoint- 
ment in finding a meagre marginal note 
where they had hoped to meet an am- 
ple discussion of the subject ; a blank, 
instead of a shotted cartridge. 

This volume comprises the cases _re- 
ported in the ninth and tenth volumes 
of Simons’s reports, and decided in the 
vice-chancellor’s court during the years 
1837, 1838, 1839, 1840, with a few 
eases in 1841 and 1842. The vice- 
chancellor, whose decisions are report- 
ed, is Sir Launcelot Shadwell, who has 
held the office of vice-chancellor since 
1827, a long period of judicial service. 
He is a respectable judge, not pre- 
eminent for learning or vigor of mind, 
but industrious, upright and conscien- 
tious, and well qualified by his attain- 
ments and capacity to discharge the du- 
ties imposed upon him. His life and 
honors have been exclusively profes- 
sional, and his name is not associated 
with any political suecess. He is now 
declined into the vale of years. We 
have heard him described as a man of 
joyous temperament, of a ready smile and 
courteous manners, and with a mind still 
retaining a strong flavor of scholarship. 

Among the barristers, we notice that 
Mr. Knight Bruce has the lion’s share 
of the business. The name of Mr. 
Wigram also frequently appears in 
the arguments. Both these gentlemen 
have since been elevated to the bench 
as vice-chancellors, with duties and rank 
corresponding to those of Mr. Vice- 
Chancellor Shadwell. These offices 
are recent creations, for the purpose of 
meeting the constantly increasing press 
of business, under which the English 
court of chancery groans. Such enact- 
ments serve as temporary alleviations, 
but will work no permanent cure. This 
will not take place until the system is 
entirely reorganized, and the rapidly 
growing intelligence of the rank and file 
of the English people will not long be 
satisfied with anything short of it. 

The American editor has essentially 
added to the value of the volume by his 
references to American decisions; a 
duty which he seems to have performed 
in a faithful and conscientious manner. 





Intelligence and {Hiscellann. 


A terrer From New York. 

To the Editor of the Law Reporter. — 
Amidst the clamor of politics and the 
din of merchandizing, our newspaper 
men seem to overlook such minor mat- 
ters as our courts of justice, the prac- 
tice and practitioners of the law, &c., 
and unless the law journals give infor- 
mation upon these matters, it is not 
easy to perceive how such information 
is to be obtained. As the world goes, 
now-a-days, a distinguished politician, 
or an eminent merchant, is known, not 
only throughout the United States, but 
throughout Europe, and even to the 
‘outside barbarians,’’ while the most 
able and eminent lawyer, or judge, 
unless he be a politician besides, is 
searcely heard of beyond his own im- 
mediate neighborhood. You are not to 
suppose that we have no courts, but 
the criminal and ecclesiastical courts, 
or that we have no lawyers but those 
who figure in the trials of Polly Bodine 
and Bishop Onderdonk, merely because 
you do not see their names and doings 
paraded forth in the newspapers. If 
you do suppose a thing so unreasona- 
ble, you are greatly mistaken, and shall 
forthwith be enlightened. You are 
‘*to understand and be informed,”’ that 
we are not deficient in any of the ad- 
junets properly belonging to large cities, 
and especially, that we do not lack 
courts, law, or lawyers. Please to 
consider then, in the first place, THe 
Courts in the city of New York. 

1. The circuit court of the United 
States holds four terms a year in this 
city: two general terms, and two terms 
for the hearing and trial of equity and 
criminal cases, exclusively. ‘The gen- 
eral terms are usually of about six 
weeks duration, but not long enough to 


clear the calendar. ‘This court is much 
crowded with business. 

2. The district court of the United 
States holds a term every month, and 
is almost constantly in session. Not- 
withstanding the great industry of the 
district judge, he cannot prevent the 
accumulation of causes upon the calen- 
dar. 

3. The chancellor of the state holds 
two terms a year in this city, of about 
four weeks each. He is about two and 
a half years behindhand in the regular 
business of his court. Yet he is the 
most diligent and industrious of judges, 
and remarkably prompt and rapid in the 
despatch of business. 

4. The vice chancellor of the first 
circuit holds four terms a year, of about 
six weeks each, besides two terms each 
month, (except during the general 
terms) for hearing motions, all in this 
city. Atthe present time, he has not 
more than one year’s business before 
him. in spite of his industry his busi- 
ness is rapidly accumulating. 

5. The assistant vice chancellor of the 
first circuit holds twelve terms a year, 
in this city, and by means of excellent 
arrangements of the business before 
him, and extraordinary diligence, he 
keeps even pace with his business, 

6. The court for the correction of er- 
rors holds two terms a year in this 
city, generally, of four or five weeks 
duration. The business of this court 
consists of cases upon writs of error 
to the supreme court and the chan- 
cellor, and is more than one year be- 
hindhand. 

7. The supreme court of the state 
holds one term a year in this city, of 
five or six weeks duration, and is nearly 
a year behind the business thereof. 
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8. The circuit court of the state, in 
which issues of fact joined in the su- 
preme court are tried, sits about eight 
months in each year, in the city of 
New York, and has now about four 
hundred old causes on its calendar. 

The Hon. William Kent was circuit 
judge of this circuit, and resigned, 
rather than be killed outright by his 
judicial labors. 

9. The superior court of the city of 
New York, having jurisdiction of all 
civil actions, provided the defendant 
can be served with process in the city 
of New York, consists of a chief jus- 
tice and two associate justices, and sits 
from the first Monday to the last Sat- 
urday, of each month, inclusive, but is 
wholly unable to keep pace with its 
business. 

10. The court of common pleas for 
the city and county of New York, hav- 
ing similar jurisdiction to that of the 
superior court, consists of three judges, 
and sits forty-eig oht weeks of each year. 
This court, and the superior court, 
may, and usually do, have double pan- 
els of jurors, so that, in fact, each of 
them holds fo courts at the same time, 
for the trial of causes by jury. 

The marine court of the city of 
New York, having three justices, and 
jurisdiction in civil cases, to the amount 
of one hundred dollars, and unlimited 
jurisdiction in marine cases, sits every 
day, Sundays excepted. 

12. Five assistant justices courts (com- 
monly called ward courts) having juris- 
diction in civil cases to the amount of 
fifty dollars, sit every day, Sundays 
excepted. 

13. The court of oyer and terminer, 
for the trial of capital cases, arising in 
the city of New York, is held by the 
circuit judge of the first circuit, and two 
or more aldermen of the city. 

14. The courts of general sessions 
and special sessions, having jurisdiction 
of all criminal cases arising in the city 
of New York, not punishable with 
death, are held by the recorder and 
two or more aldermen, and sit con- 
stantly, Sundays excepted. 

15. Two police courts, which sit all 
the time, day and night, Sundays not 
excepted. 

These are our Courts. If anybody 
should tell you that we have no /awyers 
here, do not believe it. You shall be 


properly informed upon that matter, at 
some future time. 
Yours, truly, —_ — 
New York, April, 1845. 


Triat or Farrcnitp.— The most 
interesting criminal trial that has re- 
cently taken place in Boston, was that 
of Rev. Joy Hamlet Fairchild, tried 
at the March term of the municipal 
court, on a charge of adultery with 
Rhoda Davidson, formerly a domestic 
in his family. Mr. Fairchild was, at 
the time of the alleged offence, in 1841, 
the pastor of a congregational church 
in South Boston. He subsequently re- 
moved to Exeter, N. H., where, in 
consequence of this affair, he attempted 
to commit suicide, by cutting his throat. 
He was subsequently tried by an eccle- 
siastical council, and was deposed from 
the ministry. Meanwhile, having been 
indicted in Boston, a requisition was 
made on the governor of New Hamp- 
shire, who declined to surrender him, 
but he subsequently surrendered him- 
self for trial here. The case was an 
important and interesting one, inasmuch 
as it necessarily involved the deepest 
guilt and hypocrisy on the one hand, 
or the grossest perjury, and a base con- 
spiracy, on the other. The uncontest- 
ed facts, too, were of a somewhat sin- 
gular character. It was admitted by 
the defendant, that he had paid a large 
sum of money to the girl for the sup- 
port of her child, and a letter was pro- 
duced which he had written to her, 
alluding to a former agreement — en- 
joining secrecy, and yet protesting his 
innocence. The theory of the defence 
was, that Mr. Fairchild, having been 
falsely accused of being the father of 
this child, bought his peace in the man- 
ner above alluded to. On the other 
hand, the prosecuting attorney argued 
with great force, that such conduct 
was utterly inconsistent with innocence. 
After a protracted examination before 
Judge Washburn, who presided at the 
trial with more than his usual ability, 
the jury returned a verdict of not 
guilty, and we believe the result re- 
ceived the sanction of the outer bar — 
the ‘Oc woddoi — (familiarly translated 
—the ‘‘ great unwashed.’’) At any 
rate, when the verdict was announced 
there were decided symptoms of ap- 
plause, and three cheers were given in 
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Court Square, as the defendant and his 
wife drove off. Indignation meetings 
have since been held, and money col- 
lected, and all the other measures taken 
which are deemed necessary on such 
oceasions. ‘The trial was fairly con- 
ducted, the tribunal impartial, and the 
community are bound by the result; 
but it surely is not a case for especial 
clamor, inasmuch as the defendant, by 
his own admission, was guilty of a de- 
gree of weakness and folly, to say 
nothing of crime, in entering into terms 
with those who had falsely accused 
him, that must detract very much from 
the sympathy, which his sufferings 
might otherwise produce in the minds 
of thinking mer. We are bound to 
add, however, that it seemed to be the 
general, if not the universal, opinion, 
of those who attended the trial, that 
the verdict was not only legally, but 
morally, correct. 

The defence of Mr. Fairchild by 
Judge Warren and John A. Bolles, 
Esq., was conducted with much ability, 
wisdom and éact, (using the latter much 
abused word in its highest and best 
sense.) It was a case that required 
great discretion, especially in that most 
delicate business — cross-examination. 
For it is obvious, in cases of this sort, 
where the principal witness is a woman 
—bearing in her arms the evidence of 
her shame and of her wrongs — attend- 
ed by her father and sister, that the 
sympathies of the jury are naturally in 
her favor; they are disposed to look 
leniently upon her faults; they pardon 
small aberrations ; they overlook slight 
discrepancies in the testimony. Now, 
if the counsel, by a course of cross- 
examination, often resorted to, (and 
sometimes necessary to beat down the 
hard heads, and expose the lies of wit- 
nesses) increases this sympathetic feel- 
ing, he obviously injures his cause in a 
vital point. An English judge, whose 
name does not now occur to us, once 
made a cutting remark to counsel on 
this very point. ‘There were two crim- 
inals; a young man was retained for 
one of them, and cross-examined the 
witnesses in a manner so imprudent 
and unwise, that the judge at length 
interrupted him, and remarked with 
some severity; ‘* Sir, you may hang 
your own client, but I shall take care 
that you do not hang mine.”’ 
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No lawyer will suppose that we are 
advocating, by implication even, a course 
of practice which should exclude the 
truth. The very object of cross-ex- 
amination is to get out the whole truth, 
and to do this effectually, is among the 
highest arts of our profession. But it 
is perfectly obvious, that a person from 
want of experience or legal acumen, 
may so conduct this matter as to assist 
the witness in concealing the truth, or 
giving a false impression to the jury. 
Every advocate will agree, that the man- 
ner of conducting this part of a cause in 
court must be variously modified, ac- 
cording to the circumstances of each 
particular case; and we believe that 
experience in general shows, thata loud, 


boisterous tone, or any exhibition of 


excitement, is a mistake. ‘Those who 
fall into this error, should have seen the 
manner in which Jeremiah Mason (un- 
questionably the ablest man in this par- 
ticular that we have ever had,) was in 
the habit of taking the stiffness out of 
an obstinate er prevaricating witness. 

In the case before us, Judge War- 
ren conducted the cross-examination of 
Rhoda Davidson and her father, in a 
manner that was in the highest degree 
artistic and successful. In a quiet insin- 
uating manner, and apparently care- 
less and indifferent, he seemed at length 
to convince these witnesses, that how- 
ever others might feel towards them, 
he at least was their friend. ‘The fe- 
male witness in particular, opened her 
heart wide, and Jet out from her mouth 
more, we are inclined to believe, than 
she ever intended when she entered upon 
this game of fraud and deceit, and quite 
enough to convince every one that lying 
was not her greatest fault. As to the 
father, we are at a loss for Janguage to 
express the ineffable silliness of his ap- 
pearance on the stand, after he had 
fairly stripped himself of every protec- 
tion, by the assistance of the counsel 
for the defendant. In the course of the 
examination, the witness said, that he 
left his vessel] at Gloucester, and came 
to Boston. 

Warren. ‘* How did you come to 
Boston ?”’ 

Witness. ‘* That's my business.” 

‘* Ah, well, if you have the slightest 
objection to tell, 1 won’t press it.’ 

Now it was perfectly apparent to 
every lawyer, that if the witness had 
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told, it would have made less against 
him than his manner, in refusing to an- 
swer; for whether he came on foot, 
on horseback, or in a rail-ear, could 
scarcely be pertinent. Moreover, if 
there had been anything worth know- 
ing, the counsel would have insisted 
upon an answer. But what did the 
twelve men in the panel know of this! 
To them there seemed some mystery — 
something needing explanation. Mr. 
Parker felt this, and endeavored to set 
the matter right. 

Parker. ** Mr. Witness, when did you 
first hear that the trial was to take place 
here?” 

Witness. 
Gloucester.’ 

‘** Did you leave the vessel? 

** Yes, sir.”’ 

‘** How did you come to Boston?” 

** On foot,”’ (promptly.) 

Warren. ‘* Ah, you now inform us 
how you came.” 

Witness. ** Yes.” 

‘* Why did you answer Mr. Parker 
and not me! ”’ 

‘* Because it was his business to ask 
me.” 

“ Then you answer Mr. Parker, when 
he asks you! ”’ 

‘* Yes.” 

‘*Why?t”’ 

** Because he knows what is proper 
to ask me.” 

‘* Yes, he conducts the prosecution, 
and you come here for the prosecution.” 

* Yes, sir.”’ (doubtingly.) 

* Then you only answer such of my 
questions as you deem proper; pray 
inform us how you distinguish between 
what is proper and what is not?” 

‘*Tam ready to answer any question 
you ask.”’ (passionately and foolishly.) 

This is merely one of several instan- 
ces, and does not show much on pa- 
per, inasmuch as it is impossible to give 
any idea of the manner of either the 
witness or the counsel. 

We will conclude by asking those 
practitioners, who, in all eases adopt a 
sort of * prick-ine-bull-calf-till-he-roar ” 
style of cross-examination to consider 
the effect upon the jury, and to watch 
the results of such a course. We are 
very sure that a little reflection will cure 
counsel of this offensive manner, which 
is apt to make no distinction between 
ihe honest witness and the perjurer. 
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There are some, also, who pursue a 
course of tedious questioning which is 
equally useless, vexatious, and unfor- 
tunate, unless to show that a witness is 
spiteful or obstinately bent in giving a 
one-sided aspect to the ease. It is like 
eating pea-soup with a fork, and to those 
lawyers who always follow up a wit- 
ness with extreme pertinacity for some 
minute facts, which, when obtained, 
amount to nothing, we commend the 
contemptuous remark of Mantalini, who 
despised such small catchings. 

“Such was the posture of affairs when Mr. 
Mantalini hurried in, and as that distinguish- 
ed specimen had had a pretty extensive inter- 
course with Mr. Scaley’s fraternity in his 
bachelor days, and was, besides, very far from 
being taken by surprise on the present agi- 
tating occasion, he merely shrugged his shoul- 
ders, thrust his hands down to the bottom of 
his pockets, elevated his eyebrows, whistled 
a bar or two, swore an oath or two, and, sit- 
ting astride upon a chair, put the best face 
upon the matter with great composure and 
decency. 

“What's the demd total?” was the first 
question he asked. 

“Fifteen hundred and twenty-seven pound, 
four and ninepence ha’penny,” replied Mr. 
Sealey, without moving a limb. 

“ The halfpenny be demd,” said Mr. Man 
talini, impatiently.” 


Pieapine. — The case of Burgess v. 
Beaumont, which came before the court 
of common pleas at Westminster Hall, 
recently, was an action against a late 
member of parliament for the county of 
Northumberland. The first count of the 
declaration stated that the plaintiff had 
been a governess in the family of the 
defendant, and that, in consideration of 
her having agreed to act again in that 
capacity, and to obtain instruction from 
various masters until she should be re- 
quired to re-enter upon the duties of the 
situation, the defendant promised to sup- 
ply her with certain sums of money, 
provided she did not enter into any other 
engagement. ‘The declaration then al- 
leged the plaintiff's compliance with her 
part of this contraet, and averred that 
the defendant had broken the conditions 
which he had engaged to fulfil, by 
refusing to make the plaintiff a suffi- 
cient allowance. ‘To this the defend- 
ant, among other pleas, pleaded that 
he entered into the agreement in the 
belief, that the representations made to 
him by the plaintiff, that she was an 
honest, moral, and fit person, were 
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true; but that after making the prom- 
ise, viz, on the 4th of February, 1838, 
he discovered that she was a dishonest, 
immoral, and unfit person for the situa- 
tion of governess, and a person whom 
it would have been improper and wrong 
for him to employ as governess to his 
children : wherefore he rescinded his 
romise, and gave her notice thereof. 
The plaintiff demurred specially to this 
plea, upon the ground that the charge 
conveyed in it was so indefinite, that 
she did not nor could know in what way 
it would be attempted to be proved. 
Mr. Sergeant Talfourd now appeared 
in support of the demurrer, and submit- 
ted that it was impossible to distinguish 
the plea in principle, from those cases 
of slander and trespass, in which it had 
been held that it was not sufficient to 
set up a general charge of misconduct 
in the record, but that the particular 
acts should be alleged, on which the de- 
fendant meant to rely. ‘The plea said 
that the plaintiff was a dishonest per- 
son. What was meant by that term? 
Was it intended to charge the plaintiff 
with theft, or forgery, or unchastity ! 


Shakspeare had used the word ‘ honest’ 


in the sense of ‘chaste.’ Their lord- 
ships would recollect the passage — 


“[ hope my noble Lord esteems me honest.”’ 


Mr. Justice Maule. — There was a 
breach of contract in that case. (A 
laugh.) 

Mr. Sergeant Talfourd was aware 
that the gentleman alluded to suspected 
so, and their lordships Knew how se- 
verely the lady suffered from that sus- 
picion. Then, again, the plea alleged 
that the plaintiff was an immoral per- 
son. What was meant by that’ Many 
very excellent and virtuous persons 
would say that the plaintiff was an 
immoral person if she went to see a 
play or an opera, or if she danced the 
olka. (Much laughter.) Was the 
eee Chief Justice, at the trial of the 
cause at nist prius, to lay down as a 
matter of law to the jury what acts 
amounted to immorality!’ Morality in- 
volved a question of degree. Every 
created being was imperfect, and daily 
committed actions which were, in that 
sense, immoral. It was therefore quite 
impossible to say, what charge it was 
that the plaintiff was called upon to 
answer. ‘The learned serjeant then ad- 
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verted to that part of the plea which 
stated that the plaintiff was an unfit 
person to be a governess, but was stop- 
ped by the court inquiring who was on 
the other side. 

Mr. Sergeant Byles (with whom was 
Sir T. Wilde) said, that he was in- 
structed to contend that the plea was 
good, 

Lord Chief Justice Tindal. — That is 
a very faint way of putting it. (A 
laugh.) 

Mr. Sergeant Byles submitted that 
the plea showed that it would have been 
an immoral act in the defendant to have 
employed the plaintiff as a governess in 
his family. 

Mr. Justice Maule. — ‘The plea does 
not say so, as I read it. It says that 
she was a person whom it would have 
been improper and wrong for the de- 
fendant to have employed. Suppose the 
plaintiff had become blind ? 

Mr. Sergeant Byles apprehended that 
if that misfortune had befallen the plain- 
uff, it would be a good answer to the 
action. 

Lord Chief Justice Tindal. — Then 
the defendant should have said so, and 
the plaintiff could then have called an 
oculist to disprove her blindness. I 
think the plea is a great deal too gene- 
ral. The plaintiff could not have come 
into court without witnesses to prove 
what her conduct had been every day 
since the 4th of February, 1838, and 
she could not have known whether her 
honesty, her morality, or her fitness 
for the situation of governess would be 
attacked. Judgment for the plaintiff. 


Bishop Onperponx. — We seldom 
publish a number of this journal that is 
not the subject of newspaper criticisms, 
but we do not reply to them, as we 
have neither space nor inclination to 
enter upon controversies which are in 
danger of becoming personal, and in 
which our readers can take but little 
interest. We are gratified by the praise 
which the Law Reporter sometimes re- 
ceives, and, although not indifferent to 
censure, we endeavor to bear it with 
patience. But we believe our readers 
will agree with us, that neither the one 
nor the other has the effect to alter our 
course in the slightest degree. A 
writer in the Boston Transcript of April 
5,comments upon our notice of the trial 
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of Bishop Onderdonk in the style which 
might be expected, from one who en- 
tertains the opinions which he does. 
But he will find it difficult to convince 
unbiased minds, that we spoke * lightly 
of the church service,”’ or ‘* flippantly 
of controversies of faith,’’ or that we 
were actuated by any personal feelings 
in the premises. ‘The principal object 
of the writer appears to be to assert 
that Bishop Whittingham is a gentle- 
man. We regard this as a matter of 
no great consequence to the case. It 
is of a piece with all the attempts that 
have been made to divert attention from 
the main point — the guilt or innocence 
of Bishop Onderdonk. If, as the writer 
says, ** Dr. Whittingham is a man of 
scholarship, of great simplicity of man- 
ners, of delicate and most refined feel- 
ings, of unusual sensibility of charac- 
ter,’ we are very glad to hear it. But 
we, who never heard of him before we 
saw his name in this trial, should not 
have suspected it from reading his 
** opinion,’’ in which he treats female 
witnesses, of the most respectable cha- 
racter, from aught that appears, in a 
worse manner than we ever knew the 
most abandoned females to be treated 
by a judge, when called on to testify in 
a court of justice. 

But we will not pursue this matter 
farther. The truth is, there is a great 
difference of opinion between ourselves 
and this writer. We have one manifest 
advantage. In examining the report of 
the trial we had no personal predilec- 
tions or prejudices whatever, and have 
none now. None of the parties were 
known to us. Of most of them we had 
never heard. We had little or no 
knowledge of the controversies in the 
episcopal church; and we stated this, 
not ** superciliously,’’ but simply as a 
reason why we had no feeling adverse 
to the bishop. With all due deference 
to this writer we beg leave to add, that, 
as we hope to be able to employ our 
time more advantageously, we respect- 
fully decline an examination of the 
points to which he so obligingly calls 
our attention, although some of ‘‘ the 
ablest men at the New York bar have 
examined and written upon’’ them. 
If we had come to a different conclu- 
sion from what we did, probably the 
writer referred to would have been 
satisfied. But, then, we should not 
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have received the thanks of those merm- 
bers of the bar, connected with the 
episcopal church, who have personally 
expressed to us their gratification at 
what we did write. We should have 
been gratified by the approval of all ; 
although we confess, that praise from 
the same breath which defends Bishops 
Onderdonk and Whittingham would 
have made us more doubtful of our 
course, than anything we have yet 
seen or heard. 


OFFENCES AGAINST THE PERSON. — 
In an article on this subject several 
months ago, we undertook to refer to 
some points in which the law had more 
regard to the property of citizens than 
the protection of their persons ; and we 
also alluded to cases in which the courts 
seemed to carry the principle even far- 
ther than the law itself warranted. 
The decision of the supreme court of 
Massachusetts, in the ease of Ingalls v. 
Bills, (ante, 22,) upon the propriety of 
which we make no remark, is an illus- 
tration of some of our positions. A 
common-carrier who takes charge of a 
package of goods, is held to the strict- 
est accountability, the act of God and 
the king’s enemies only excepted ; and 
it has been held that an innkeeper who 
refused to take charge of goods because 
his house was full of parcels, was liable 
to make good the loss if the owner 
stopped as a guest, and the goods were 
stolen during his stay. Bennet v. Mel- 
lor, (5 'T. R. 273.) But as to a pas- 
senger in a stage coach, the rule seems 
to be much less rigid, the doctrine be- 
ing that carriers of passengers are not 
liable for injuries occasioned by accident 
arising from an internal defect in the 
carriage, which could not have been 
discovered by external examination, 
they having used all possible care. 
Perhaps this may be regarded as the 
more reasonable doctrine, although the 
reasons given in the books for the dis- 
tinction, seem to be more technical 
than cogent. 

In a late London Times, there are 
some remarks which illustrate our sub- 
ject still further, although introduced 
there for another purpose. At the 
Bow street police office, a man who 
had stolen a dog, was summarily con- 
victed and sentenced to pay a fine of 
£7, or be imprisoned two months 
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While at the Worship street office a 
man who, with two others, had been 
guilty of a series of outrages on the 
persons of individuals—such as in- 
sulting women, beating and kicking a 
boy, half murdering a respectable man, 
and ending by a lying defence, was 
ordered to pay twenty shillings, or be 
imprisoned six weeks! The writer 
tries the point by the rule of three, and 
states it thus: ** As stealing one span- 
iel dog : £7 thrashing and kicking 
one boy, insulting three women, bul- 
lying and wounding one man : 20s.” 


York's Case. — Since the publica- 
tion of this case in our Jast volume, we 
have received a letter from a learned 
judge in ‘Tennessee, in which he says, 
that as the point finally decided by the 
court is one of vast importance in ecrim- 
inal jurisprudence, and as he has long 
believed that the position assumed by 
the majority of the court is erroneous, 
he desires that the attention of those 
learned in this branch of the law may 
be called to the subject, and that it may 
be fully discussed. He also reminds 
us that in the state of ‘Tennessee it has 
long been the settled law, that in trials 
for murder, the jury must be satzsfied 


of the existence of malice, as well as of 
So the supreme court of 


the killing. 
that state unanimously ruled, in 1832, 
in the case of Coffee and others, (3 
Yerger, 283,) not cited in York’s case. 
In that case the only question before 
the supreme court, arose upon the 
charge of the circuit court to the jury, 
as follows: ‘In the first place, the 
law presumed the defendant innocent, 
and that presumption stood until the 
fact of killing was clearly made out by 
proof ; and if they entertained a reason- 
able doubt as to the fact of killing by 
the defendant, they should acquit him. 
But if the fact of killing by the defend- 
ant be proved, the law presumed him 


guilty of murder, unless the proof 


clearly and satisfactorily showed the 
offence was one of less magnitude ; 
and therefore if they entertained doubts 
under the testimony, whether the act 
amounted to murder or manslaughter, 
they were bound to find the defendant 
guilty of murder, as it lay upon the de- 
fendant to show clearly and beyond a 
reasonable doubt, that the offence was 
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not murder, but manslaughter, unless 
it appeared otherwise in the testimony 
of the state.’’ 

The judgment was reversed, all the 
judges giving their opinions at length. 
Judge Green concluded an able exam- 
ination of the subject, as follows: 
‘The judge should have told the jury, 
that if, upon the whole circumstances 
of the case, they were satisfied of his 
guilt, they ought to find him guilty ; 
but if their minds, taking all the evi- 
dence together, could not come to any 
satisfactory conclusion as to whether 
the act amounted to murder or man- 
slaughter, they ought to find him guilty 
of manslaughter only.”’ 


Sir Isaac NewTon As A TRUSTEE.— 
In one of Mr. Hovenden’s notes to 
the case of Petttward v. Prescott, (7 
Sumner’s Vesey, 547,) we find the 
following account of a case, which 
seems to show that a great philosopher 
was a poor paymaster. ‘In Warner 
v. Conduit, in E. T. 6 George 2, 
(Forrester’s ms.), the plaintiff's bill 
stated, that he, being related to Sir 
Isaac Newton, and putting great confi- 
dence in him, applied to him for his 
advice how to place out a sum of 
£1400, which the plaintiff had lying 
by him. Sir Isaae said, :f the plaintiff 
would send it to him, he would take 
eare of it; upon which, the plaintiff 
ordered his banker to pay the money to 
Sir Isaac, but to take no receipt for it: 
however, Sir Isaac gave him a note, 
acknowledging the receipt of the money, 
and promising to repay it on demand. 
Sir Isaac died intestate, about the year 
1729, and administration was granted 
to the defendants. The plaintiff had 
brought an action at law, to which the 
administrators pleaded the statute of 
limitations, in bar. Upon which, the 
plaintiff filed his bill in chancery, to 
have the £1400 repaid him; the de- 
fendants pleaded the statute, and fur- 
ther answered, that the money de- 
livered to Sir Isaae had been put into 
the funds, and there lost, and that Sir 
Isaac had often declared he owed 
nothing to the plaintiff: and further, 
that the defendants, being administra- 
tors to Sir Isaac, appointed the plaintiff 
to look over the papers of the de- 
ceased, and that he put several of the 
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papers into his pocket, and burnt oth- 
ers, saying they were of no use, and 
that the plaintiff never mentioned any- 
thing of his demand, till he had been 
intrusted with these affairs. For the 
plaintiff, it was said, that the statute 
of limitations could not prevail in this 
case, the money being delivered to Sir 
Isaac Newton only on trust, to be man- 
aged by him to the best advantage ; 
and, to prove this, the banker deposed 
he had directions to take no receipt, 
and the defendants admit they believe 
the money was laid out in the funds, 
and there is no evidence that the stock 
was ever transferred to the plaintiff. 
Lord Talbot, C. said, ‘No doubt, if 
money is delivered to any one upon 
trust, the statute of limitations shall 
in no ease bar the demand. But here 
is no trust mentioned in the note, nor 
any evidence that it was a trust of any 
sort, except what appears from one of 
the defendant's answers, and that is 
only that he heard Sir Isaac Newton 
had said so. It is certain Sir Isaac 
had the money, but what he did with 
it does not appear.’ The bill was 


” 
. 


dismissed 


Mot e-3 Pot. 


It seemeth that this word hotch-pot, is in English a pu ‘ding, 
for in this pu iding is not commonly put one thing alone, but 
one thing with other things put together. — Littleton, § 237, 


176 a. 

A member of the Boston bar provoked 
quite a laugh, at his own expense, in the 
court of common pleas, recently, by com- 
mencing his argument to the Jury in a formal 
address to the court, the judge having re- 
tired. The learned counsellor sat down 
until the judge returned. A witty lawyer 
in another county, under somewhat similar 
circumstances, told a late judge on his return 
into court, that there was no occasion for 
merriment at the bar, as in his opinion, it 
made little difference whether his honor was 
present or not. A famous Boston school- 
master of the olden time, was in the habit of 
hanging his stick over the desk when he 
went out for a moment, and saying; “ Boys, 
[ am going out, but I leave my stick.” Per- 
haps some such plan might be adopted on 
the bench, although a stick could hardly 
adjourn the court, when the judge should 
happen to leave town. 


A fourth edition ef the well-known work 
on Conveyancing, by Mr. Oliver is in press, 
and will be published in the course of 
the summer, by Messrs. Glazier, Masters & 


Smith, of Hallowell, Maine. It will be re- 
vised and edited by Peter Oliver, Esq. of 
Boston. It is a work which has had a very 
extended circulation, especially in New Eng- 
land, and we have reason to believe that the 
next edition will be more valuable than any 
which have preceded it; and will be ofa less 
local character, one object of the editor be- 
ing to render the work more systematic and 
generally useful to the profession in all parts 
of the country, care being taken to preserve 
its general design. 


In the criminal court of New Orleans, as 
we learn from the Tropic of the 9th ult., 
Frances, slave of Mary Turner, a free woman 
of color, was tried by a jury of freeholders, 
under the black code, on a charge of setting 
fire to the house of Mr. Johnson, in Girod 
street, in February last. The prisoner was 
a servant in the house. She was found 
guilty, and sentenced to receive twenty-five 
lashes, and to be imprisoned for life at hard 
labor in the penitentiary. The jury ad- 
judged, that on her owner's paying costs of 
prosecution, she shall receive three hundred 
dollars as compensation for the slave. 


We have received from Messrs. Little & 
Brown the Life of Jeremiah Smith, the fa- 
mous New Hampshire lawyer and judge, 
whese excellence in the profession was only 
equalled by his character as a man. ‘The 
book is beautifully printed, and appears to 


be well executed in every respect; but of 


this we can judge better after we have had 
time to read it. We believe, that, to an 
American lawyer, it must prove the most 
interesting book of the season. 


The publishers of the Law Reporter wish 
us to call the attention of the bar to the fact, 
that they have printed one of the early num- 
hers of the work, and, by collecting others, 
have been able to make up seven complete 
sets of this work, which are now on sale. 
Of the recent volumes, they have many more 
complete copies on hand. We comply with 
their request the more readily, as we have 
no pecuniary interest in these volumes. 


We have received the opinion of Judge 
Lewis, president of the second judicial dis- 
trict of Pennsylvania, on the constitutionality 
of the stay law of that state; in which a 


different opinion is expressed rfom that of 


the supreme court of Pennsylvania, published 
in the Law Reporter for January last. It 
will appear hereafter. 


We have received several new books which 
we have not had time to read, or space to 
notice in this number. They shall all have 
their turn. 


We are glad to learn that the last volume 
of Sumner’s edition of Vesey is in press. 
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Obituarn 


Diep, in Washington, D. C., on the even- 
ing of March 16, of congestive fever of the 
lungs, Hon. Isaac CuaArpMAN Bares, a 
member of the senate of the United States, 
from Massachusetts, aged 65. 

Mr. Bates was born in Gvanville, Mass. in 
1780, of humble parentage. He was edu- 
cated at Yale College, and graduated with 
the highest honors of bis class. He studied 
law with Judge Hinckley, at Northampton, 
where he established himself in business, 
and soon rose to be the leader at the bar in 
that part of the state. He was successively 
a member of the legislature, of the executive 
council, and of the house of representatives 
of the United States, where he served eight 
years. He declined a reélection, and in a 
few Ve ars was chosen a senator in congress, 
Mr. Bates was a self-made man, having been 
obliged to obtain his education by his own 
exertions. His excellence at the bar was 
rather as an advocate than as a man of great 
technical learning and familiarity with the 
books; and he was very unequal in his ex- 
ertions before a jury. But he was a highly 
suctessful advocate, and some of his efiorts 
are remembered as among the ablest ever 
made in Massachusetts. Jn his private 
character, and in all the personal relations of 
life, he was much beloved; and he was for 
many years before his death a member of 
the christian church. A large family de- 
plores his loss. One of his daughters mar- 
ried the Hon. Samuel H. Walley, the able 
speaker of the house of representatives of 
Massachusetts, and another is the wile of 
Charles F. Smith, Esq. of the Middlesex 
bar. The occasion of Mr. Bates’s death 
seems not improbably to have been by an 
extraordinary exertion in addressing the 
senate, at an untimely hour, in opposition to 
the annexation of Texas. He hecame se- 
riously ill, of congestive fever of the lungs, 
about the first of March, and languishing, 
with little hope of recovery, died on the 16th 
of the month, at twenty minutes past six 
o'clock. His remains were taken to North- 
ampton for interment 

On the occasion of Mr. Bates’s death, suit- 
able measures were adopted in respect for 
his memory and character, by both branches 
of the legislature, and by the senate of the 


) 
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Notices. 


United States. In the last mentioned body 
the death of Mr. Bates was announced by 
his colleague, Mr. Webster, the concluding 
passage of whose remarks was as follows: 

“When the news of his death shall reach 
the beautiful village in which he lived, it 
will be a day of general grief. I see many 
an aged and venerable form, leaning tremu- 
lously on his staff, and shedding copious 
tears at the sad intelligence I see the mid- 
dle-aged pause in their pursuits, to regret the 
death of a neighbor, an adviser, a friend. 
I see the youth of both sexes lamenting that 
the mansion, always open to their innocent 
associates, always made instructive by the 
couversation and kindness of its head, now 
closed against its accustomed visiters, by the 
stroke of death, And I hear the solemn 
tones which shall announce it to afflicted 
families, and an afflicted neighborhood, met 
in the house of God, to pay respect to his 
memory, and supplicate the consolations of 
religion. 

“Mr. President, I have spoken of my de- 
ceased colleague in his professional and pub- 
lic character, and in his social and domestic 
relations. But Mr. Bates was conscious of 
a relation higher than all He felt 
deeply and reverently that there was a Su- 
preme Author of his being and of all beings, 
and that he had a connexion with a world to 
come. He was a heliever in Christianity, 
and devotedly thankful for the revelation of 
the New Testament. He united himself to 
a chureh in the town in which he lived, and 
continued a member to his death. There is 
reason to he pe that his last hours were 
chee red by the licht of Christian hope. He 
uttered no repining, and expressed his wil- 
lingness to depart, if such were the will of 
his Maker. Not that he did not desire life, 
for he enjoyed life and had much to live for. 
Domestic love, gene ral respect, public honor, 
and a consciousness of usefulness — all these 
conspired to render his life happy. Nor was 
it that he looked with indifference on death; 
for who has such icy stoicism, or rather who 
has such blunted sensibilities, such a stupefied 
mind, as to contemplate with indifference a 
change of being and of worlds. But he 
regarded death with all its terrors, but as a 
passage to another state of existence—a 


these. 
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state in which ‘this corruptible shall put on 
incorruption, and this mortal shall put on 
immortality.’ 


*True, ’tis an awful thing to die ; 

*T was even to him, but the dark vale once trod, 
Heaven lifts its everlasting portals high, 

And bids the pure in heart behold their God.’ 


“ Mr. President, when one of us rises here 
to announce the death of a colleague, he can- 
not but reflect that if he stays here, the time 
must come, and he knows not how soon, 
when another colleague must perform that 
sad office toward himself. We know that 
we must follow our departed associate, and 
no one of us can know how few steps he may 
now be behind him. I hope this reflection 
may chasten us in the teo hasty pursuit of 
worldly objects ; may teach us to regard the 
world but as the world; may inspire us with 
kindness, forbearance, and mutual good will; 
and lead us, while we serve withall our pow- 
ers the country which honors us, to recollect 
still that we are not here always, and that 
scenes not yet beheld, nor comprehended, 
nor justly imagined, are before all.” 


In Detroit, Michigan, March 8, Hon. 
Georce More t, late chief justice of Michi- 
gan, aged 59. He was a native of Lenox, 
Berkshire county, Massachusetts, and a grad- 
uate of Williams College. In 1808 he com- 
menced the study of the law in the office of 
John Russell, Esq., of Troy, where, among 
his fellow students, were the Hon. Reuben 
M. Walworth, the present chancellor of New 
York, and the Hon. Wm. L. Marcy. the 
present secretary of war. In 1811 he entered 
upon the practice of his profession, in Coop- 
erstown, Otsego county; and in a very few 
years was, by general consent, ranked among 
the first at a bar which has produced some 
very able lawyers. He subsequently aban- 
doned the practice of his profession for the 


bench, the duties of which he discharged 
with signal ability, until, in 1831, he was a; 

pointed one of the judges of the United States 
court, for the then territory of Michigan; 
where he very shortly became conspicuous 
alike for his profound legal Seoneiiiine and 
indefatigable industry, in hearing and de 

ciding causes. I[t was said of him while yet 
a territorial judge, that he was apparentl, 
always hearing arguments, and yet ever 
ready with his decisions. On the admission 
of Michigan into the Union as a state, he 
was retained on the bench of the suprem« 
court for seven years, and near the close of 
his term, appointed the chief justice of the 
state—a_ station which he filled with dis 
tinguished ability and impartiality, and in 
which he made decisions and established pre- 
cedents, which will give to her early legal 
history the ripeness and weight which usually 
belong only to states in which the science of 
the law has been practised and defined for 
centuries. The Detroit Daily Advertiser, in 
speaking of his death, says: “ His judicial 
talents and professional attainments were of 
a high order, making him among our west- 
ern jurists facile princeps. Few men, in- 
deed, were more happily endowed by nature. 
In social life he was the delight of his 
friends and the ornainent of every circle in 
which he mingled. We cordially and fer- 
vently unite with the public in paying a 
tribute to his memory.” His death was 
announced in the legislature of the state, and 
suitable measures adopted in relation to his 
funeral. The bar of Detroit also held a 
meeting, at which Alexander D. Frazer, Esq. 
was called to the chair, and Charles Collins, 
Esq. was appointed secretary. Messrs. J. M. 
Howard, Chipman, Romeyn, Joy and Bates, 
a committee appointed for the purpose, re- 
ported resolutions expressive of the feelings 
of the bar, of the exalted character of the 
deceased as a man and a judge, which were 
unanimously adopted, 





TO READERS AND CORRESPONDENTS, 


Wirtn the present number we commence the eighth volume of the Law Reporter; and 
it is a gratifying fact to us to find, on looking over the publishers’ books, that most of those 
who were subscribers to the first volume of the work, when only an edition of five hundred 
copies was printed, have kept up their connection with it to the present time. For several 
years the circulation of our Journal was nearly confined to New England and the Atlantic 
cities. It now finds its way to every state, and the subscription list, although not remarka- 
bly large, is yet highly respectable and satisfactory to all concerned in the publication. It 
is obviously impossible to furnish a law journal, which shall give entire satisfaction to mem- 
bers of the bar living in different parts of a country so widely extended as our own, and 
representing such widely varying interests. 
general interest, to which it is our endeavor to confine ourselves, and we aim at that variety 
which may furnish something useful to all. The difficulties in the case pressed upon us 
severely in the outset, but we trusted that they would be appreciated by the profession, upon 
whose candor and consideration we relied ; and our reliance has not been in vain. 


There are, however, certain great points of 
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